Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



[u.ua 



X 



\Js. q 

Vt loo 
10 



u 



tltlFORtS 



OF 



CASES 



ADJUDeSD IN THE 







I I 




I 



■.:^.^'/^ 



g]iripisxm]2 DODviBip 



or 7BS 



STATE OF TfiRMONT, 



•■< 



ilBIir O A. COLX.«€TIOV OV VtKJBBOVS CAfSf DX0IDB9 

1815, 1816, 1817, 1818, and 1819 ; At* 
piiA«incAt<i.T otestTto, oir* 

DBB P&OFBB SBAM. 



^ ■■ II 



BY WILLIAM BRAYTON, 

A JUDGI Of SAID 8UPRXMB COUBt. 



MlBBLEBURT : 

jrtflLXBBBB V% OOFBLAHD AVD AI^IBIT, 

1831. 





/^p\ 






- f J^^' IWTJ 




W rf^ 




^■^^-^RRATA. 


Page 32, 


oe 2, fiom bottom, for "Riason," read Bitki d at 


ai. 




31, 


nc 7, from bflUoni. for eeconil"ir,"reBdan>{. 


U> 


1. from lop. br "K^reil," md Html. 


io) 


14, rrom bottom, for "foudd." read /amnd. 


SI. 


ta, from lop. prasB "af," anil in line IS, for "io." rttitH. 




1, TroiD top, ror "-ould." read uiuld. 


S8. 


M, rrom bottom, for "M," resd F. 


SO, 


14, from bottom, Tor -^lelliag," read ittltlnt. 




12, from top, for "person," rewliir£»n 


fls; 


S, from top, for ■Mccesm," read dtclaru. 


oa, 


13, from top. for "Bpeclallr," read ipfoallj. 
IS, from lop, for ■'t^li^" read thui. 


103, 


110 


lait line, for "denied," read den'Ecd. 


111. 


7, from bottoiD, for "on," read an— 1 Ith line, eiBW "by,' 


HO. 


T from Inp. for "pleviet," read pZuruf. 


ize, 


13J, 


ni, rrom bottom, Tot "daimi,'' read ciainin;. 


139. 


13, from top, tor "rpju«led." re«d rt^ir«l~aiid Iraoipsi 




and'^-defeod-ot " 


1«. 


B. fmm hotlom. after "i.." imtrl W. 


U6, 






11, from bottom, for "Mod." read jlfnd. 


1*7. 


11, from lop, trBnspoM "Itlo." 


ISiC 


3. from top, for "palpible," read ^rntatf,. 
lOi from lop. for "making," md tmtrUttg. 


IT3, 


188. 


6, from lop, for "nn," r«d w. 


aoo. 


i, from bottom, for "■«<," rtid twre. 


9)5. 


lB.t line, for "hij," read (Arir. 



18. from bottom, after "may." read ta. 
3, froED bottom, for "reipoiiblB," read ropofrtiM"- 






PREFACE. 

WHEN an author^ or compiler^ oflfers to the public, a vol- 
ume, intended for either,, amusement or utUUyj arid apologizes 
for its imperfections, on account of haste, and want of time, to 
correct its errors, it nrny well be replied : "Why do you ob- 
trude upon us, a half finished performance ? We have no con- 
cern with your means, but, are inlerested, only, in the work^ 
itself." Nevertheless, I hope to find, that the circumstances, 
under which this small volume is published^ will be received, 
by an indulgent public, as, in some measure, excusing 4ts ma- 
ny imperfections. 

I submit the facts. Since the last Law Circuit, I first attempted 
to collect and arrange materials for Reports of Cases, adjudg- 
ed in the Suprfeme Court of this State : Mikh -anxtety had been 
manifested by individuals, that such a work should be accom- 
plished, and I have ventured to oommmce ibe undertaking. 

Finding it impracticable to Report the Cases . adjudged, in 
the 0tder of time, when they were determined, I concluded to 
adopt the manner of Salkeld, and Report as many Cases, as I 
could collect and^rrange, under titles to which they severally 
apply« Where a Case contains principles, spplioable'to sev* 
eral titles, it is reported under some ane, an4 reference made 
to it, under every titfe, to which it could have any applieation. 

I have made use of the manuscript notes of tl\e late^ Chief 
Justice Skinner, containing a digest of the Cases, decided in 
the official years 181G and 1817, and have reported, more at 
length, Cases decided since October, 1817,. from the pleadings 
and cases, from the briefs of counsel, and my own minutes. 

As the opinions of the several Judges, or of the Court, were 
not written, I could not attempt to furnish the reasons and ar^ 
guments of each Judge, or of the Court, at length. 

My principal object has been to furnish an exact statemtra 
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of the case, the heads of the arguments, and (he substance of the 
opinion of the Court, precisely as the case was adjudgrd. 

It will be noticed, that, in some instances, cases adjudged in 
our aUter States, are cited ; it is well known such decisions are 
not received as authorities; yet, they are of more weight than 
mere areument, on those subjects, concerning which, it is 
highly important an unirormity of practice should be estab- 
lihed among the several States. 

I had intended this volume should have contained a much 
greater collection of Cases, but owing to eitra -ordinary busi- 
ness, in the North -Western Circuit, I haye been obliged to 
devote four weeks extra, to the official business of that Cir- 
cuit. This interruption has prevented my completing the 
work, in the mnnner I had proposed, k is, however, thought 
expedient, that the work be published, without farther labor 
or pxnence, so that it may be ascertained whether it will meet 
with anorobatinn and encouragement. 

S^o'ild this volume be approved, and the txpence paid, the 
Vermont Reports will be continued, in the usual manner of 
renortinj cases, in the order of time, and with such improve- 
ments as may be the result of practice and experience, so long 
as the subscriber shall have access to the aiaterials for report- 
ing rnrrfclly. 

Gentlemen of the Bar, who may discover any inaccuracies, 
and will communicate them to me, will much oblige their, and 
the public's 

Humble Servant, 

WILLIAM BRAYTON. 
St. Albant, Jvly 18, 1820. 
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RULES 

or THE 

SUPREME COURT 
COURT OF CHANCERY. 

FIRST. 

Ordered, That all actions, cognizable before this Court, 
sliall be entered before the opening of the Court, on the first 
day of the session therof* 

SECOND. 

That all causes brought to this Court, by appeal, from any 
County Court, shall be heard, tried, and determined upon the 
pleadings In the Court below ; unless the party wishing to 
clange his plea, shall give notice to the adverse party, in wri- 
ting, of the alteration, amendment, or new plea intended to 
be made^ at the time of granting such appeal, or not less than 
thirty days before the session of the Court to which said ap- 
peal shall be taken. 

THIRD* 

That on the entry of every writ of error, the plaintiff in 
error shall deliver to the Court a fair copy of the writ of error, 
with the assignment of the errors. And whenever an issue ot 
law is joined, the party demurring, shall furnish the Court with 
a fair copy of all the pleadings in the cause. 

FOURTH* 

That the orator, in every suit in Chancery, shall deliver to 
the Court, a fair copy of the bill, at the opening of the Court| 
on the second day of the term, and the defendant shall deliver 



to the Court a hit copy of im aniwer, plea, or demurrer, at 
the time of filiog the same. 

riFTR. 

That at) motions for the continuance of cauies, shall be made 
on the first day of the bitting of the Court, founded on affidavit, 
in writing, of the person in whose fovor the motion is made, 
or his attorneys which affidavit sh^ be lodged with the Clerk 
of our Court. 



That there shall be paid to the Clerk, for fala use, on the 
^liog each affidavit, fifty cents — whose dutjr it eball be carefully 
to endorse the true day when the same was filed la Court, and 
to keep the same oa file. 

SIVEHTB. 

That in all cases where an order has been made by Uie Court, 
or either of the Judges, for publication in amy newspaper, it 
shall 1]e the diity of the Clerk to inspect such publication, whose 
certifica't6 that the same is. made in pursuance of said.order, 
sliaTl be received by the Court as ,^ri»ta/ooe evidence that 
such order has been complied with, and the Clerk shal) receive 
twenty-five cents as a fee for such inspection and certificate. 

XIOHTH. 

That whenever a party, plaintiff, shall enter a writ of error 
in this Court, he shall, on or tjefore the second day ojf the term, 
Sle and lodge with the Clerk, a fufl record oi* the Judgment 
of the Coqrt below, on which such writ of error Was fouQded, 
properly certified by the Clerk- of said loWer Court ; &n^ the 
same shall be kept for the iuforttiation t>f this Court, and the 
inspection of the parties. 

tiiirtb. 

'¥hat airbills In Chancery, hereafter to be brought, and all 
decrees for signature, shall be eodoraei] or signed by some so- 
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ItcUor of Ute Court, subscribed with 1»» own kuad at the foot 
of sucl^ bill, petition, or decree, and who sfaaii be answerable 
for the propriety of the form, aod language of the aame, and 
the correctness of such decree. 

That every case to be heard in this Court in error— on dci- 
murrer — ^in arrest of Judgment— on a case stated--<>ca8e re- 
;^rved — and on a motion for new trial — the counsel for each 
party shall, before the caiue shall come on lo be {argued, make 
out and deliver to each of the Judges, a brief therein, fairly 
Written ; which ishaU <;ontaiii the princf pal point or points in* 
tended Id be Mfied on, aad the lieads .of ^ intended argu- 
ment, distinctly and concisely noted, and properly arranged 
under each head ; the authorities to be produced in support, 
witii fanr and distinct teferences to Ae is^st, boolc, wuA page. 

£LSVJBVTH« 

That tevery case to be heard m Chtfacergr» x>n denurrer, toa 
plea, rm bill and tttswer^ aiid on travame lof tfie answer, itbe 
counsse! ifer eacdi party shall, Itefore the same dball come od lp 
bie heard, make out and deliter to each Judge, a >brief thereui, 
bitlf wirittea, 1:0 contain the ^oint i^ points of law, equity and 
fact, futerided to he Tclied oa, distitustly land ootictsdy aotedj 
aad^FCKperiy airat^edt; and junder eo>cb, the autborftiea to ibe 
produced^ wilh fair distinct references to diexasej, book and 
page, and as far as shall depelid oo 'confessioo >a!r fproof, with 
distinct and concise references to the concession, document and 
other proof in the cause. 

TWELFTH* 

That whenever any biH in Chancery, against a person res- 
ident without this State, shall be presented to a Judge of this 
Court, such Judge may make an order, either directing perr 
sonal notice by a copy of such bill, and order thereon, to be 
left with the respondent by some suitable indifferent person, 
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whose return shall be verified by oath ; or directing a publi- 
cation of the substance of such bill and order in soine public 
newspaper, three weeks successively, the last of which pub- 
lications shall not be less than four weeks before the session 
of the Court to which the respondent shall be cited to appear ; 
either of which orders made and complied with, shall be suf- 
ficient notice for the respondent to make answer to such bill. 



THIRTEBNTH. 



That in all causes originally entered in this Court, the de- 
fendant shall plead therein, by the opening of the Court on 
the second day of the term — to which plea the plaintiff shall 
reply by the opening of the Court on the third day of the teitn; 



TOVKTEENTH. 



That whenever the guardians of any minor, idiot, lunatic, 
or distracted person, shall think it necessary to the support, 
or conducive to the interest of their ward, to sell and convey 
his real estate, and shall present his petition therefor to either 
Judge of the Supreme Court, such Judge may direct the sub- 
stance of said petition, and his citation thereon, to be published 
in such public newspaper as he shall judge will mostpropably 
give notice to all concerned, of the premises, for such number 
of weeks as he shall think proper, the last of which publica- 
tions shall be at least sixty days before the session of the Court 
to which such petition shall be addressed, which shall be deem- 
ed sufficient notice to appear, &c. 



FIFTEENTH. 



Admission of Atiornies and Solicitors. 
That hereafter, when any Attorney, who has been admitted 
to the County Court, and has practiced with reputation therein, 
ior three years, shall apply for admission as an Attorney of 
this Court, which application shall be made at the law term of 
the Court in the County where such candidate resides ; the 
Court on the recommeodatioa of the Bar of such County, will 
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appoint a committee of the members of such Bar to examine 
into the character and qualifications of such candidate ; and if 
such committee find the candidate qualified, they shall recom- 
mend him to the Court for admission. 

SIXTSJBKTH. 

And whenever the Attorney applying for admission as afore* 
said, shall wish to be admitted as Solicitor in the Court of Chan- 
cery, it shall be the duty of the said committee, so appointed 
as aforesaid, to exan\ine into the qualifications of the candi- 
date, who shall be admitted by the Court on the recommenda- 
tion of such committee, in writing. 

SBYMTEKBTTH. 

That when any Attorney of this Court shall apply for ad- 
mission as Solicitor in the Court of Chancery, on the recom- 
mendation ot the Bar of the County in which he resides, the 
Court shall appoint a committee of such Bar, to examine into 
the qualifications of such candidate, who shall be admitted on 
the recommendation of such committee, in writini^. 

. EIGHTEENTH* 

That iko Attorney or Solicitor, of this Court, shall enter bail 
in any suit 6r process which is or shall be pending in the Su- 
preme Court or Court of Chancery. 



Rutland, ss. Supreme Court, Jan. 7erm, 1817. 

It IS ORDERED, That the foregoing be printed and published, 

as the rules of the Supreme Court of Judicature and Court of 

Chancery. 

By the Cowt, 

R. TEMPLE, Clerk. 



CASES 



ADJUDGED IN THE 



SUPREME COURT OF VERMONT; 



A. 

ABATEMENT; 

JVb. 1. 

St ART agjinst ROBINSON & KUBLEE. Franklin, 1819. 

A Writ will not abate, because the plainti£f, not being a^freebolder, is the only persod 
Tecognised for costs. 

PLEA in Abatement, that plaintiff was not a freeholder, at 
the time of praying out the writ, and was the only person recog- 
nized for costs. 

Wetmore for defendant. The former decisions of this Court, 
that a plaintiff might be recognized alone, were founded on 
the 45th section of the Judiciary Act, relating to attachmenUy 
and do not apply to this case, where plaintiff was not ^freehol- 
der ; which comes under the 44th section. 

But by the Court. The two sections are similar ; in both 
«ases, security shall be given, to the satisfaction of the authority 
iigning the process ; such authority is the sole judge, for tht 
purpose of issuing the process^ of the security he takes, and 
whatever security he deems satisfactory must answer the law. 

Judgment. Defendants answer over. 

NoTK.— The writ in this case issiied previous to the Statole of 1818 oti this stibje^f, 




18 ABATEMENT. 

M. 2. 

DUNMORE MANUFACTURING CO. agaiiul ROCKWELL. 
^ddiltm, 1B18. 

I'LEA of Abatement. That the constable who serred the 

writ was a member of the corporation. 
Judgment. That the writ abate. 



DUMMORE MANUFACTUBWC CO .againtt MORTON. 

Addiian, 1813. 

A Corporxtion is do! obliged to give ucurily oa prsfing out a writ. 

PLEA in Abatement. That the Plaintiffs were not, at the 
time or suing out the writ, freeholders, and that the authority 
signing the writ, did not take am/ security by way of recogni- 
zance. 

The Court decided, the Statute included natural persons 
onlt/, and not artificial, as corporations. 

Jwdgment, Plea insufficient^ 

J^o. 4. 

COLLARD o^afiuJ CBANE. CAiIfefulen, 1819, 

Plea in Abatement, That tbe plaintiff wig, at tbe eomiiKDccnient of tti« octioD, inaaiie 

aod aoderguu^ianbip. Held inSdcDt. 
It fi not iieceMU7, id neh plea, to Mt (ortb the (rocccdioga previoui to the appointnunt 

of (uanliiii. 
After the opnionor the Coortwaa delivered, Iheguvdiui wai peroittcd to enter >n< 



THIS was an action, in common form, brought by John Col- 
lard against Arzah Crane, on note. 

Plea in abatement. That, at the time of the commencement 
of this action, Collard was an insane person ; and that Einathan 
Keyes was his guardian, duly appointed by the Judge of Pro- 
bate. 

^dams for plaintiff contended. That the plea does not dis- 
close facts sufficient to abate the writ ; a mere appotDtnent of 



ABATEMENT. 1^ 

a guardian by the Judge of Probate is not suflScient ; he cannot 
appoint a guardian, without previous proceedings ; a commis- 
sion must issue and regular proceediugs be had to ascertain the 
fact of insanity : as the pl^a has not set forth these proceedings, 
it is deficient. 

2. The writ is correct, even if it legally appears, that (yollard 
was insane : The contract of a lunatic is not void but voidable. 
By the English practice the suit is brought in the name of the 
lunatic. SBac.541. Our Statute gives the custody of the 
property to the guardian, but does not point out the mode of 
bringing suits. Contra. Robinson^ 1. We must presume, the 
Judge of Probate acted on legal grounds, in appointing the 
guardian ; so that, it is not necessary, to set forth the previous 
proceedings, in the plea. 2. By our Statute, a lunatic is con- 
sidered, as dead in law ; and no act can be done, affecting his 
property, but by his guardian. 

By the Court. 1 . The Court of Probate, having jurisdic- 
tion over the subject matter ; the appointment of guardian, by 
that Court, must be considered, to be on regular previous pro- 
ceedings. 2. In England, the affairs of a lunatic, are thrown 
into Chancery, hence, we have no precedents, of suits' at law, 
by guardian. In this State, all the concerns of the lunatic, are 
placed exclusively under the control of his guardian; he is< 
clothed with full powers to administer tlie estate, must giye 
bonds, make an inventory, and be accountable, for all the prop-" 
erty, of the person, to whom be is appointed guardian. I. Stat. 
404. Every suit affecting such property must be brought in 
his name. 

Judgment. That the writ abate. 

A motion was then made, by the guardian, for leave, to enter 
and prosecute the suit : leave was granted, on payment of five 
dollars ; and the judgment in abatement not entered. This 
motion, was not argued, and was made, and decided, at the 
moment, of adjournment without day. One judge only (Bray- 
ton) being preseot. 
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ABATEMENT. 



STATE againtt E. & L. STANHOPE. Frankini, 181€. 

AN Indictment for larceny, will not abate, where the plea of 
alien enemy ^ docs not alledge, particularly, the mode and man- 
ner, (i, e. the &cts, by which the respondents, are subjects of 
the sovereign at war) nor, that the taking the goods, alledged to 
h^ve been stolen, was ap act of war, or that respondents did the 
8^ct in character of an enemy. 



JVb. 6. 
EDSiONDS ET AL. against MORRILL. FrmikUn, 1816. 

A process for forcible entry and detainer^ will not abate ; be- 
cause the plaintiffs, in describing their possession, state, they 
were possessed, as exectitors. 



J/b. 7. 

BROWN againtt HINMAN. Bennington, 1817. 

A bond, to prosecute an appeal, from a decree of Probate, 
i^ust be given, in the usual form, qf executing bonds ; and if 
taken, by way of recognizance, the process will abate ; even 
after continuance. 

Note. — In the case of Boydea Adm. of Brown against Phelps. Windham, 1818. 
The Court decided, after argument, to sustain an apoeal, from the decree of Judge df 
Ffobate ; although the bond to prosecute, was taken qy way of recognizance. 



•Yo. 8. 
LACY, ADHINISTRATOR againtt ROBERTS. Bennington, 181T. 

IN case a plea of abatement is offered in the County Court, 
judgment thereon with a re^pondeas otister^ and trial had on th^ 
merits ; whereupon, the cause is appealed, to the Supreme 
Court* The Court will bear the question in abatement. 



• -» m »!m^^^trt *i ■ — 



ABATEMENT. 
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JVb. 9. 
MILLER against HATES ET AL. Windham, 181T. 

A writ will not abate, on the ground, that the service was 
jnade by the son in law, of the plaintiff, under a ^special di- 
rection, given him by the authority, issuing the writ ; nor is it 
necessary, for the authority, to aver, the person authorized, to 
Jdc indifferent. 



JVb. 10. 

BENSON qui tarn, againtt EGERTON. Windsor, 181T. 

A prosecution qui tam for usury, abates by death of defendant. 
If the defendant decease, after verdict, and before the law term, 
judgment being respited, by a motion ia arrest ; Court will not 
render jndgment nunc pro tunc^ 



JVb. 11. 

CAMPBELL £T AL. i^ainst K ATHARE. Windhaniy 1817. 

IN an action, by several plaintiffs, if one a feme sole marry, (^///z^^ 
pending the suit, and the husband, do not appear, and enter ^y, . 'j. 
his name, and recognizance, by the third day of the term, next v_l 
ensuing ; on the defendants entering the certificate of the mar- 
riage ; the Court will dismiss the suit, with costs, even without 
^ plea of abatement, offered by defendant. 



Ko. 12. 
POTTER against WRIGHT. B&minglttm, 1816. 

IN an action of trespass against a minor, the writ will not 
abate, because the guardian of the minor was not notified. 



No. 13. 

ROGERS agaxMi BRACE. Bennington^ 1819. 

yTRIT of error. Plea in abatement. That the writ was 



Sa ACCOUNT, <Src. 

signed in January ISIS, and made returnable to January Term 
1819, whereas it ought to have been returnable to, and entered 
at September Term 1819. By the Court. The Statutes, 
Vol. p. 32 Sec. 1 . is imperative, that all wi-its Sic. shall be made 
returnable to the Supreme Court next to be holden in the same 
county. Writs of error cannot be excepted by any construc- 
tion of the act. See Freehold Court. 
Judgment. That writ abate. 



ACCOLTNT. 

J^o. I. 
WHITMORE against ORCCfT. Windior, 1816. 
AN action of account will lie in this Slate, where the plaintitT 
and defendant both reside in the State of New- Hampshire, and 
the plaintiff claims an account of profits, in locks and canals, in 
the state of New-Hampshire, received by defendant as co-part- 
ner or co-tenant with the plaintiff. 

jVo. 2. 
ROBINSON ADMINISTRATRIX aeamsl WRIGHT. Btnninglon 181T. 

A declaration, in an action of account, by the administratrix, 
■against one, a surviving partner, in the business of attornies, 
with the intestate as bailiff and receiver, is good ; altho the 
declaration does not aver of what the defendant was bailiff, and 
although, it does not aver q/" loAom defendant received &c. — 
Declaration held good on general demurrer. See Assumpsit 4. 



ACTION. 

WRIGHT ogaimt BICKEON. Beimfnglen, ISIT. 

AN action may be maintained, against one, of Beveral joint 
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and several obligees, without stating in the declaration, that the 
others, are without the jurisdiction of the court. 

Co the cafe, see Aflsampstt 2. Ex. & Ad. 13. Fraud, Jurisdiction 9. Malicious Pro»- 
eoutioo. 



ADMINISTRATOR, 

SEE Executors and Administrators. 

AUEN ENEMY- 
SEE Abatement No.. 5. 

"APPEAL. 

jyb. 1. 

PAGE ftgatttfiE BARNBY ST Ali. Ruikmi, nX%. 

AN appeal or review may be had from a judgment rendered \ 
on a bond given by a deputy Jailer to Ac Sheriff or Jailer. 



JVb. 2. 
GROSVENOR fl^atfwi GRANT. FnanUtn, 1816. 

THE Supreme Court will not dismiss, an appeal, on the 
ground that the County Court ordered dijinaliter made against 
the party appealing to be erased from the docket. — See Abate- 
ment, No. 7. 

« 

ARBITRATION. 

SEE Evidence, 15. Ex. ^ Ad. 8. 

ARBITRATION NOTES. 

SEE Award No. 2. 

KoTi,— Since the decision alluded to, in the case of Bellows rs. Barnard, the Suprema 
Court have decided in the caie of Bajley ri. Wiswall^ Addison XZ\% that arWtration 
vQin we T»ljd. 
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ARREST, &<*• 



ARREST. 

SEE Audita Querela 6. Assumpsit 3. 



ASSUMPSIT. 

JVb. I. 
VERMONT STATE BANK against JOHN STODDARD. Franklin, 1916. 

AN action for money had and received will lie to recover 
the balance due on a note given up (unpaid) by mistake ; when 
the note was given for money loaned* 



M. 2. 

SELECTMEN OF NEWBURY against JOHNSON. Orange, 1816. 

^ /^^ SELECTMEN, in their official capacity, cannot maintain an 

^;^^^^:^^ action against a surveyor of highways for damages sustained 

^. /I. /X by the town in an individual's being injured by an unrepaired 

state of the road. The action ought to have been brQught 

against the town. An action of assumpsit will not lie in the 

above case, it ought to have been a special action on the case. 



JVb. 3. 
FLAGG d^tru/ WALKER. Rutland, Ui7. 

HT^/i^ Ajjromwc, made to a Sheriff, who had suffered an executioii 



%^ *$ss. 



to run out in his hands in consideration that he would not take 
out an alias execution, is void for want of consideration: the 
Sheriffhaving no authority to pray out execution unless directed 
or empowered by the creditor ; no costs were allowed in this 
case the decision being made on motion in arrest, by defendant. 



JVb. 4. 
THOMPSON ogaiaH BABCOCK. Windsor, 1817. 

IN this case, the plaintiff had mortgaged a Jot of land to d^ 
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fendant, and also to one Burbank by a subsequent deed ot 
mortgage ; afterwards theplaintiff executed a deed absolute to 
Burbank and delivered the same to Babcock to enable him to 
pass the title to Burbank, on such terms as should be agreed 
upon between the defendant and Burbank : It was in proof that 
the plaintiff acknowledged he took a bond from Babcock onde-' 
livering him the deed conditioned for, the re-delivery of the 
deed in case the contract was not closed with Burbank. and that 

ft I • ' 

the bond was given up to said Babcock on a settlement, so far 
as it related to said bond ; Babcock received of Biirbank, ori 
delivering hiui the deed, notes df hand against a third person, 
and a quantity of paper, amounting in the whole at its noniinal 
value to_|^ 161,88, more than was due to Babcock from Thomp- 
son, secured by the mortgage aforesaid. Three questions were 
Reserved. 

1. Did the evideftce support the action for money had and re- 
ceived ? 

2. Did not the execution of the bond preclude the plaintiff 
from maintaining any action except upon the bond ? 

3. Ought not the action to have been account ? 

The Court considered, that the defendant was not authorised 
by any usage Or custom to sell for any thing but money, and if 
he did he was lisible as for money had and received. 

From the fact of the bond having been given up to the defen- 
dant, plaintiff need not produce it, and the consideration of the 
bond was distinct from th«it for which the action was brought. 

That even if the action of account would lie it did not preclude 
the present Action; 



.Vo. 5. 

r 

ckACB against M^Yi Orange, 18ir. 

THE plaintiff in errors as attorney for one Farcraftj had re • ^ ^^^ 

covered a judgment in an action on note, in which suit, no costd (uff^ 

were taxed, for th^t he had also recovered a judgment in eject- ^^C^ 

ihent for lands moi*tgaged to secure the payment. 

D 
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In consideration that the plaintiff would discharge the jud'g- 
ment and execution on the note, and take a (Jeed of the hnd, the 
defendant paid the amount of the costs in the suit on the note bc^ 
ing about nineteen dollars. The Court decided this money 
could not be recovered back as. being taken oppressively, or 
by taking undue advantage of the plaintiffs situation : the plain- 
tiff in error had a legal right to refuse the settlement, and had a 
right to a consideration for making it.- 



M. 1. 

STATf; against DEAN. Cakdmia^ 1819. 

'tmS was an Indictment, for a misdemeanor in procuring a^ 
witness to leave the State, so that he could not be had to testify 
on the tr^al of an Indictment for .a rape. 

The respondent had appeared, at a former term, and given 
bonds for hh appearance from term to term &c. The question 
was whether he could now appear by attorney ; and the Court 
decided, that he might appear mid plead hj attorney as the pun- 
ishment would not induce legal infaAiy, and the respondent had 
once appeared and given bonds, so that a suitable fine was- 
secured. 



JVb. 2. 

6HBLDON againtt K{:LSET6. Rufland^ 1819. 

Audita Querela. THE complainant alledged that an attt>rney 
had brought an action against the defendants in the name of the 
plaintiff, but without the consent or knowledge of the plaintiff, 
that judgment was rendered in favor of the defendants, to recov- 
er their costs, and the defondants caused an execution to issue 
against the plaintiffis for die said bill of costs. This writ was* 
brought to set aside the said execution : Demurrer. For de- 
fendants, Mallory contended, that it would impose a sevete hard- 
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AUDITA QUERELA. 27 

ship on defendants, if after having contended for years, and 
finally succeeding, they must prove that their antagonist author- 
ized the suit. Contra, Langdon for complainant. 

That he was entitled to reliei upon the general principles, 
that the Court will relieve where the party has had no day in 
Court, or where a judgment has been obtained against him with- 
out his consent or knowledge. 

Judgment,^ that the complaint is insufficient. 

See Assumpsit 5. 

AUDITA QUERELA. 

JVb. 1. 

TDTTLE ogaAMt TOWN OF BURLINGTON. ChUienien, 1815. 

AUDITA QUERELA will notjie, to set aside a judgment, 
where the original action was on a promissory note, a default 
suffered, and judgment rendered for an amount of damages, lar- 
ger than principal and interest. (In this case the error was ap- 
parent of record.) 



JVb. 2. 
JUDO againit DOWNING & HAZGLTINE. Mdison, 18U. 

AN Audita Querela will lie to set aside a judgment rendered 
by a Justice Peace against an infant, who had no guardian no- 
tified, or appointed by the Court. 



SOLACE against DOWNING ft HAZBLTINE. Additan, 1816. 

WHERE a Judgment is rendered, as in the preceding case 
agamst a minor, and execution issues, and the officer neglects 
to collect, and is sued, and judgment is rendered against him by 
default ; an Audita Querela will not lie to relieve the officer, 
against the judgment, while the judgment against the infant re« 
mains in full force. 



88 AUDITA QUERELA. 

JVb. 4. 
CATLtN against JBWELL. Franklin, 1816. 

A Judgment is not reversed, when from the record it appears 
tjiere had been no pjeading on the Audita Querela brought i^ 
§et the judgment aside, and the only record of the proceedings 
on the Audita Querela is "Judgment that the plea of defendant 
is insufficient and that th^ plaintiff take no costs." A subsequent 
judgment rendered in the original suit is erroneous and void. 



.ATo. 5. 

%y£ED against NUTTING. Franklin, 1816. 

A Judgment, and executicMi of Justice Peace, in which a lar- 
ger sum is given in costs than is allowed by the Statute, wi)l be 
set aside on Audita Querela. 



Mo. 6. 

SESSIONS against GILBERT. Rutland, 18 IT. 
Ad Audita Querela, to set asi()e ao execution. 

THE complaint alledged that qn Szc. the said Sessions made 
a settlement with said Gilbert of all demands subsisting between 
t}iem, and then and there paid to the said Gilbert's full satisfac- 
tion all and every demand the said Gilbert held against him^ 
from the beginning of time to that date (except &c. 5) and that 
the ^aid Gilbert in qoasideration of the sum of ten dollars, then 
« and there^i-eceived, n^ade, executed and delivered to the said 
Sessions a discharge of and frqm all demands, of every descrip- 
tion name or nature from the beginning of time to the date there- 
of (except, &c.) which said receipt or discharge bears date the 
same 19th d^y of May 1812 aforesaid, and is signed by the 
proper hand of him the said Gilbert ; and that said Gilbert then 
•-and there promised that he would discharge said execution. 

On motion in Court to set aside the verdict for insufficiency of 
the declaration, Court decided against the motion in arrest. 

See Attorney 2. 
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AWARD, &c. ?9 

AWARD. 

JS-b. 1 . 
ANONYMOUS. Caltdonia. 1816. 

AN award ordering acts to be done by bolh parties, wilhin a 
certain time ; the party who refuses to perform, in the time spe- 
cified in the award, cannot afterwards compel the other to per- 
fonn the award. 

■ Jrtt. 2. 
BELLOWS agaimi BARNARD, CaUdonia, 1817. 

WHERE there were articles of submission to Arbitrators, 
though no express promise to abide the aware], and no express 
power given, to award money, and no express power given 
to award releases, and notes were given to enforce the award, 
and put into the hands of the Arbitrators to be endorsed down. 

THE Court held, that the parties were bound by the awai-d, 
that the awarding releases was good, that the awarding money 
was good, and that an action of assumpsit on the award could 
be maintained. Arbitration notes have been decided by the 
Supreme Courc to be void. 



B. 



STEVENS agiAnil ADAMS. Chiatnim, 1819. 
IlV order to liold the bail on a writ, it ia suSicieDt that the return oC non est iaven- 
lui, be wriitea on ttie eii^rution wiihin GO dajs from the renditioa of the judgement, 
imd the. cx«cutiou returned into office io a reaaon^ible time after the 60 daff. 

The date of au officer'i certificate if prtma /acie evidence that the certificate was 
made at the time of the date thereof. 

SCIRE FACIAS against bail on a writ of attachment. The 
plaintiff declared, that on the 25th day of August 1815, he pray- 
ed out a writ of attachment, in his favour, against Luther Whit- 
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30 BAIL. 

ney, which was served, and Charles Adams the defendant be- 
came bail 5 that at the February Term of Chittenden County 
^Courtin 1816, he recovered judgement, in his favour, against 
the said Wiiitney, for the sura of ^126,64 damages and J 15,72 
costs^; that on the 16th day ot March 1816, the said Stevens 
took out a writ of execution in common form on said judgment, 
and in due time delivered the same to Heman Lowry, Sheriff 
of Chittenden County, to collect and return ; that on the 15th 
day of May 1816, and within sixty days from the rendition of 
said judgment, and within sixty days from the date of said ex- 
ecution, the said -Heman Lowry regularly made his return on 
said execution, "that he had made diligent search, &c.*' and 
afterwards, on the 16th day of May 1816, the execution 
was returned into the office of the Clerk of the County Court 
with the said return legally thereon endorsed. 

Plea. That no return of non est inventus was regularly made 
on said execution within 60 days from the rendition of said 
judgment, and traverses the return of the officer. 

Jsaue of fact and verdict for plaintiff. 

On the trial, the plaintiff offered in evidence, a certified copy 
of said execution, on which was written a return 6f non est in- 
ventm bearing date the 15th May 1816, and a minute of its re- 
turn into office 16th May 1816. The defendant objected, 1st 
that the return of the officer is not evidence between these par- 
ties, 2d that the execution was not returned into office until 
after, sixty days, from the rendition of the judgment, had expir- 
ed. Objections overruled and evidence admitted. Exceptions 
by defendant and motion for new trial. 

In support of the motion, it was contended ; 

That a question arises on the construction of the words of 
the act (1 vol. p. 67) "the bail shall in no way be holden un- 
less the creditor shall within sixty days cause a return of non 
est inventus to be regularly made on the execution" whether 
this return is the writing of the certificate by the officer on the 
back of the writ of execution, or the actual return of the exe. 
cution into the clerk's office ? Whatever may constitute the re- 
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turn, it should be made mthin sixty days from the rendition of 
the judgment. If the officer^s certificate be sufficient, it should 
.appear when that certificate was made. In this case the officer 
does not certify that the return, i. e. the certificate, was made 
en the 15th but only on that day and often before he made dili- 
gent search, &:c. The copy of the execution in this case fur- 
nished no evidence of the time when the return was made, and 
was improperly admitted. That the filing the execution, with 
the clerk within the sixty days constitutes the return and is ne- 
cessary in order to charge the bail. 

Contra. That the execution need not be actually returned 
into the clerk's office, within the sixty days in Order to bold the 
bail on mesne process. 1 stat. p. 67, 94. 

By the Court. 1. The date of an officers certificate is primat 
facie evidence that such certificate was actually made, at the 
time of the date thereof, and in this case the copy and certifi- 
cate were properly admitted as evidence of the facts therein 
mentioned. 

2. That the duty of the bail is, to deliver the principal ei- 
ther in courty or to the officer who may have the execution ; but 
our statute has imposed a duty on the creditor that he shall use 
a certain degree of diligence in causing the principal to be 
apprehended, or in obtaining satisfaction of his judgement he 
•*shall, within sixty days from the rendition of final judgqient 
on said process, cause execution issuing thereon to be levied 
on the goods, chattels or body of the defendant or defendants •' 
Of cause a return of non est inventus to be regularly made there- 
on'' when the creditor has performed the acts required of him^ 
the bail must still be responsible for the surrender of theprin- 
oipal, if he levy on the goods if they fail to produce satisfac- 
tion or if he cause a return of noh est, &c. The object of the 
statute is, not to give notice to the bail, as no return within six- 
ly days is required in case of levy on goods, but the object is 
lo require search to be made for the principal, and the evidence 
of such search, &c. to be certified within the sixty days by a 
tegjal return of non -est inventus on the. execution : It is suffi- 
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Gient, diat the certificate of the officer, shewing that search, eti. 
be written on the execution, within sixty days from the rendi^ 
tion of the judgment, and the execution be returned into office 
in a reasonable time thereafter. 
Motion dismissed. Judgment rendered on verdict. 



JVb. 2. I 

ii 

HOOKER ngaintt DA.NIELS &SLASSON. Rutland, 1820. * , 

Wbeve a debtor vas coofiaed, id the limits on bonds, and the creditor executed and I 

delivered to bim a writing, by which he agrees to certain conditions ; ^^U the debtor 
cbooees to leave the limiU/* such an agrefenient may be revoked before the debtor leaves 
the limits, or any act is done injarions to him or his ball. 

The eibct of snch revoeationi or of fraud in obtaining the licenee or agreement, is the 
i^me both as to the debtor and his bail, in case the situation of the bail has been in n> 
way changed by reason of the existence of such licence or agreement. 

THIS was an action on gaol bond, against Daniels, as prin- 
cipal, and Slosson, as sitfety. Plea in bar, that Ddiniels, the 
prisoner, escaped by license of the plaintiff. Traverse, on 
the trial, at September Term, 1819, the deifendant, to maintairf 
and prove their plea aforesaid, gave the following writing in 
evidence to the jury : "If M'Daniels chooses to go home, I will 
"engage, that I will not call on him until I can ascertain wheth- 
"er there can be any thing collected of his son John, and if I 
"can secure the payment of the demand of Johri, in one year, I 
"will not call on the old gentleman at all, but will give him a full 
"discharge ; at any rate, I will try until the first of November 
"next, to make the business secure of John, before I call on the 
"old man again, and if I cannot secure the debt of John, I may 
*^after the first day of November next, call on the old man again. 
"Rutland, 6th July, 1817. REUBEN R. THRALL.** 
Thrall was the owner of the demand. To obviate the effects 
of said writing the plaintiff offered evidence, to prove that after 
the execution and dielivery of said writing by plaintiff to said 
Daniels, and before his departure from prison, the plaintiff coun- 
termanded said writing, which evidence was objected to by the 
defendants, and rejected by the judge as irrelevant to the issue; 
The plaintiff offered evidence to prove that the writing aforesaid 
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ilrals obtained Ibiy frauds which evidence was admitted. The 
judge infracted the jury that the plaintiff colild not avail him- 
self of the fraud, to do away the effect of the writings unless hd 
ca-rrild the knowledge of the fraud home to Slasson, the bail, so 
as to make him a party to it? Verdict for plaintiff, and motion 
for new trial, founded on exceptions to the opinions and charge 
of the judge. 

In support of the motion, Williams and Smith, for plaintiff. 

This bill of exceptions, presents two questions. 

1st. Is a licence given without consideration revocable before 
any act has been done in pursuance of such licence, which in** 
jures or prejudices the defendants^ 

2d. Is a licence or consent obtained by fraud Or imposition of 
one of the defendants, of any avail to him or his co-obligor* 

1st. The consent in this case was a mere naked, voluntary li- 
cence, unsupported by any good or valuable consideration for 
the forbearance^ therein promised, the ultimate security of the 
debt was lost by the departure with that licence ; A licence with- 
out a consideration, is revocable at any time before a depar- 
ture from the limits. It is believed no instance can be found 
where a mere naked voluntary licence may not be withdrawn 
previous to the doing of the act licenced. The cases under this 
head are familiar- Oyniors case, 8 Coke's Rep. 162. 
, Viewing this writing, on the ground on which plaintiff gave it 
a proposition to Daniels (and this is* the most favorable ground 
for defendants) it is revocable or may be withdrawn : A prop- 
osition paay be withdrawn at any time before it is accepted, 
at any time before the act which manifests the acceptance, as 
in this case by the act of departure from the prison limits. — 
Powel on Contracts, 1 vol. 334. 

Both must be bound or neither, Daniels could not be bound 
Until he left the limits, neither was plantiff bound until then, 
and might revoke or withdraw his proposition. 

2d., Wh^t is the nature of defendants undertaking oi^ bond ? 

])ani^l$ contracts that he will remain within the liberties, and 

will not depart until lawfully discharged, &c. Slasson is secur- 

itv, that Daniels shall fulfil this engagement ; the defendants as 

B 
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to this contract, cannot be* severed, both must be bound or nei^ 
thcr. ' This writing, if not revoked, cannot discharge the bond 
if obtained by fraud and imposition. A discharge obtained by 
fraud is no discharge, it- is void. Roberts on fraud &c» 520 et 
seq. Daniels has therefore broken the condition of the bond, 
for the performance of which condition Siasson was surety ; 
if A as principal, and B^as surety, execute a note or bond to C 
will a discharge obtained by A from C," by fraud, discharge -A 
and B if B is not a party to that fraud ? it is clear that it will 
not, this case is not distinguishable in principle from the present. 
This case is believed to be fully decided by the case in Bacon 
vols, 521 et seq. 

Cdntra, — Langdon and t*age« 

1 . That the writing set forth, is an agreement which took 
efiect from the delivery and could not be dfesolved,' but by mu- 
tual consent of the parties, the delivery of the writing vested a 
right in the principal and bail whi<:b could not be revoked^Q 
Mass. Hep. 310, 3 Coke, Lit. 36, Not6 223. 
" 2. Fraud vitiates every act behoeefi the parties to the fraudj 
but no farther ; fraud, in obtaining the writing by Daniels of the 
plaintiff, without the privity of the bail, does not affect the baih 
If Daniels had fraudulently obtained a discharge fronr prison^ 
by taking the poor debtor^s oath, it would still be a discharge 
of the bail. 2 Tyler, 409, 2 Cranch, 300. Jones, Smith Si Co. 
V. Querton, in this Court, January term, 1818. 

3. If the writing should be considered a licence, and revoca- 
ble, the revocation ought to have been pleaded, and is nOC per- 
tinent evidence under this issue. Saund. 300, 1 Chit. 567. 

4. That the consent of the plaintiff, to the departure of Dan- 
iels from the liberties of the prison, and a consequent departure^ 
is at all events, a discharge of the bail. 

In reply : — That there could be no replication to the licence, 
as it was not pleaded, the plea was merely that debtor escaped 
mth consent of the plaintiff ; the ranting Was merely given in 
evidence^ and could be met on/y, by evidence to prove diat the 
writing was not in force, at the time of departure from the lim- 
its. Opinion of the Court. 
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That the writing given in evidence, by the defendants was re- 
vocable, before a departure from the ftfi&on liberties, or any con- 
sequent act done injurigus to the def<^ndants, and that evidence 
of the revocation ought to have been admitted. 

3« That the charge of the Judge was incorrect in directing the 
Jury '^that the plaintiJSf could not avail himself of the fraud,unless 
he carried the knowledge of the fraud home toSlosson, the bail,^' 
so^as to make him a party to it. Whatever migh^be the effect 
of the licence or consent in writing, good upon the face of it, in 
case the bail had been imposed upon by such appt^rently good 
and valid licence, and had been induced ihereijf^ to consent to 
the departure of the principal from the limits, or had relinquish- 
ed security, or in any other way, changed his situation ; still in 
this case, where it does not appear, that the situation of the bail 
was in the least changed, after the writing was given, or that he 
knew of it$ existence, the effect of the revocation,, and the fraud 
in Daniels alone, in obtaining the liceace, must be the same as 
to both defendants. 

3. Evidence of die revocation was proper under tho^e plead- 
ings ; as this particular licence was not pleaded, but only given 
in evidence^ it could be met by evidence only. 

Mdgmeniy that verdict be set aside, and new trial granted* 



JVb. 3. 

DEATH of the principal after a return of non est inventus, 
will not discharge the bail on the back of the writ. 

NoTi.— since this decitioo, an act pasted November 11, 1818, has provided, Tbattbe 
principal 6yiag before final jjodgment en scire fadaa, bail to be dttcbarged. Acts of 
1818, p. 75. ... 



•ATo. 4. 
HALL Of ate<< STEARNS. FrmMm^MB. 

V BAIL is excused for not surrendering his principal, where the 
{Hincipal was confined in the State Prison of. smother State, pre- 



SB BAIL BOND. 

vioqs to the bail becoming fixed, i« e. before the return of t^on 
est inventus on the exeeatiop. 



BOY figaimt HBRBINGTON. Au/Amd, 1817. 

BAIL, for the review of a cause by the defendant, is not dis- 
charged by the death of the defendant, in a case, where the ad- 
ministrator appeared, and Judgment was tendered in fevor of the 
plaintiff. 

See Poor Debtor, 5, 3, 

BAIL BOND. 

JVb. 1. 

ENOS agaiM$ FENNO. Winds&r, 181«. 

IN an action on Jail Bond, by Sheriff against the debtor, de<» 
fendant pleaded that creditor agreed and consented to his leav- 
ing the liberties, and introduced a writing to prove the issue, of 
the following tenor : "This may certify, I have agreed with 
Benjamin Fenno, that if he goes lamf and breaks his Jail bond 
in favor of me, signed by himself and Jacob Dimick, that if I 
shall sue said bond, the execution shall not be charged against 
said Dimick, but only against said Fenno, as witness my hand, 

: URIAH HAYES." 

It was held, this was proper testimony, and would discharge 
the bond, not only agahist the bail, but against the principal 




JVa.2. 
SHELDON c^atnii KEIiSET. |lii/laiu(, 1817. 

WHERE proceeds issued^ in.favor of. Mosea Sheldon^ of Ru-r > 
»t, and Judgment OmnQn^ and ^rieentim pmf&i outin &for 
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of Mosefil^ldoii, of Fahrfaav^, (it appeaWngfrom the pleadings 
there wag 6Uch a person as Moses fib^ldon, of Rupert,) a Jail 
bond, executed in consequence df cotnteitment on isuch execu* 
lion, is void. This was a case, whei^ the execution on the Jail 
bond was in favor of Moses Sheldon, of Fairhaven. 



•ATo. 3. 

W AIT ogMnflBANA. CUfeiMta, ISIT* 

IF a plaintiff, assignee of a bail bond, agrees to have .a suit 
(hereon, reviewed on nominal bail, whereby the debt is lost, the 
Sheriff is exonei^ted. 

Any <lep)arture of a prisoner ^ccHnmitted on final procesis, from / ^^^' 
the Jail, i* e. the house, by the cdhsent of the Sheriff, though 
thfere is a voluntary retgrn, befpre action is brought, is an escape, 
for which Ae Sheriff is liablCf Th^ circumstances of the pris- 
oner's property may be'shewh by the Sheriff, to reduce the dam« 
ages against him, though the escape was voluntary. This was 
the case of ai) execution issued on an aption of debt* 

llOBERTS ngavMl WELLS. Bentitng/on, 1816. 

IN an action on Jail bond, where it appeared, by the deck* 
iration, that the debtor was committed after the life of the exe* 
cution had expired, and judgment thereon rendered by default* 

Judgment set aside by writ of error. 

See Poor Pebtor, 4. 



BANKRUPTCY. 

PERDY agoxMi WALKER. Benntn^fon 181€. 

IN Brror. A ndle was given by Pcrdy, of Troy, in New- 
ITiMdi, at said Troy, to J. A* of Manchester, in die State of 
Venmrnt, and afterwards at said Manchester, ia Vermont, en- 
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dorsed to H. Walker, of said Manchester : Afterwards said Ker- 
dy took the benefit of the bankrupt law, in the State of N^w« 
York, and plead this in bar of the present action, brought by H» 
Walker on the note. Held bad oo general demurrer. 

BAR. 

See Promissory Note, 4. Insolvent Estate, 1, 2. Ex. & Ad. 13. 

BASTAADY. 

CL AFLIN againai HUBBARD. Windham, .1817. 

CERTIORARI is the proper process, to bring before the 
Supreme Court, the record in a case of bastardy. In case the 
County Cocfftlreadered judgtseotior costs, in &v(H*'Of the de- 
fendant^ on his being found not chargeable, this Court will quask 
the order or judgment, so far as relates to costs. 

BOND. 

JVb. 1. 
CAMFBBLL against CAMPBFIili BT AL. Windtor, itlS. 

A bond in these words : "We, A. B. and C. D, are jointly 
and severally bound,'' and signed and sealed by A. B., C* D. 
and £♦ F., is good against E. F. 



JVb* 2. , 
BULKIiY ST Ali. agakut 6MITH BT AL. Franklin, 181ft. 

A replevin bond, in a c^se where property is replevied as an 
adversary suit, to try the right of property, is void ; no replev- 
in can be maintained, except in cases provided by the statute. 

Non-^At the next term id Franklin Coonty, 1817, to wfakh tbli caow "WfiM rerievedt 
thii il«dfioii was reversed, and the Court decided, That the defaodants cannot plead in 
bar, to avoid th«8 bond, their own wrong, and that they executed said bond to retnni 
roperty taken fa^ them on an illetal and void replevin, to wit, one broaght to try tlie 
' t of property, and not under the statnte. 
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JuJ^ment, that tlie plea is insuffiqient, and that plaintiiSs re- 
cover their debt. 



BOOK. 

M. 1. 

WH£LPLE¥ against HIGLT. Rutland, 1816. 

AN order drawn requesting the delivery of a waggon upon a 
special contract, expressed in the order, as to the time and man- 
ner of payment, precludes an action on book. 



JVb. 2. 
HITCHCOCK agaiMt SMITH. EutUtnd, 1816. 

AN action on book will not lie for the use and oecopancy of 



land. 



^0. 3* 
BT Ali. againtt FISHER. WinOham, 1817. 



ACTION on book ; the only charge was, a domestick spin-^/y^ ^i^;:^ 
ning Jenny, at ^€0. Court decided that the action could not be) /fJuifo^* 
maintained. y/?.KJLP/ 



Jfo. 4. 
FIELD, GATES & CO. agmnti SAWYER. Windham, 1818. 

ACTION on book. Defendant prays oyer of plaintiflfs book 
of account, and it is read as follows : 

Mr. ZADOCK SAWYER, 

To Field, Gates & Co; Dr. 

1816. March 14. To 1 Hhd. Gin, 116 gallons, will) ^tn^TA 

reduce 2 to 9, making 141 galls, at 75 cts. > ' *"^'^ 



Hhd. for Do. 



3,00 

^108,75 



40 ' BOOK. 

]tfr« Everett for the defendant, objected, That the said itein of 
charge as aforesaid, does not give the plaintiffs a claim, in an 
action on book account. The 2d sec. of the act, vol. 1, 237, 
sustains the action of account, on book accounts, and the prop- 
er form h prescribed by statute. This does not alter the^nnct- 
ple of the action of account lying at the common law. That 
the existence of privity, or credit by an open interchange of 
commodities, which gives rise to the specified charges as they 
may appear on producing the books is that^rit?iiy which is ne- 
cessary, at the common law to sustain the action of account. 
Coke 1, 172. Lilly, Ab.. I, 18. Wood's Institutes, 557. Shep- 
ard's Touchstone, 10. By these authorities the action of account 
could, at common law, be sustained onlt/, 1. Against Guardian. 
2. Bailiff. 3. Receiver. Or, in case where a privity existed 
in deed or fact, by consent of the parties, as in the two cases, 
where the defendant might be charged as Bailiff or Receiver, 
And the case of privity in law, as where the defendant may be 
charged as guardian in socage. 

The item on the books of the plaintiffs is against a stranger, 
and a single item amounting to ^108,75 ; as well might the plain- 
tiffs charge the defendant with a horse, an ox or a farm, which 
would not be admitted. 

This form of action is not to be found unless fairly and obvi- 
ously within the statute provision. For, 

1. It is more expensive. 2. It in effect, takes away the trial 
by Jury. 3. It admits the testimony of the party in his own 
cause. The object obtained with these sacrifices, in cases 
of charge for a single item, is only substituting the poor- 
er for the better form of action. The case of Ames et al. v. 
Fisher, is strictly in point. 

Contra, Hubbard, for plaintiff. The law has not precisely 
pointed out all the articles which are the proper subjects of book 
account ; the general^^ule, however, is, that the charge must be 
confined to transactions between the parties, where in the usual 
course of their business, they charge on book, articles sold and 
delivered, services performed, the use-of personal chattels, &c. 
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Shift's fiv. 83. The rule of evidence is, that the parties may 
"testify, as td the price and (Juality of the article, and the tinie 
and mode of payment* Same. 

Thus, goods sold at the common retail stores in the country, 
articles made and sold by common mechanics to their customers ; 
articles also that are sold at wholesale, are the usual and prop- 
er i§ubjeCts df book account ; it is hot the value or amount of the 
article which prevents its being the subject of book account, but 
it is the liatlire df thfe article. Thus, hogsheads or barrels of 
rum may be charged as well as quarts, &;c. The case of Ames 
et al. V, Fisher, would serve in some degree, to narrow the sub* 
jects of book charge ; but in that case the principal objection 
was, that from the nature of the article, there could be no known 
standard for the priccj and therefore the defendant might be ex* 
posed to great fraud and injustice ; but in the present case, the 
value of the gin and hogshead are known as well as any other 
articles. 

The Court decided, to sustain the action, and rendered Judg^ 
taent to account* 

See' Set-Off, 3. New Trial, 5. 

« 

CERTIOIURI— See bastardy. 
CHALLENGE— See New Trial, 11. 
CITATION~See Poor Debtor. 
Collector OF^ CUSTOMS-i-See Distribution, 1, 2i 

COMMISSION. 

FERGUSON <^aim/ MORRILL. CaUdonid.ntB. . 

WHERE a commisflon to take testimony in a foreign country^ 
ii e. out of the United States, issues, it must direct the party 
praying out the coaimis9ion^ to notify the adverse psirty of the 

F 
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time and place of taking the depositions, and such notice ttiixsi 
be proved to the court, before the depositions can be read in 
evidence* 



COMMISSIONERS. 

£XECUtORS OF X»OOUTTl.B agtintt HUmDBN. ^^dtftitn, ISfiX 

The report of commi««oo«n, ob %n iMoWent tftate, ma<Ie io fefor of the estate, for 
a lialaBoe, Qoe^jqstoipQt of nhUml daiaii, merees aU tbe OR(iaal dauns, and no action: 
tiao be tustaioed, except for the balance. 

THIS was an action on note executed, &c. in the life time of 
the testatpr, to wit, on the 1 2th day of December, 1 803, for $6 1 , 
IB. Plea in bar, that on the Sd day of March, 1807, plaintiffs, 
as executors, represented the estate of said Doolittle insolvent, 
that commissioners were appointed, that defendant presented a 
claim against said estate, for allowance, and the executors pre- 
sented to said commissioners, for allowance and adjustment, the 
note aforesaid ; and the commissioners adjusted these mutual 
claims, and reported a balance of ^38,1 1, as due to the estate, 
which report was duly accepted, and remains of record* De- 
murrer, ; 

Phelps, in support of the demurrer. That the duty of com- 
missioners is to adjust the demands against the estate only, tha,t 
the statute of 1 798, 1 vol. p. 164, sec* 3» extends to claims in fa- 
vor of the estate, necessarily involved in the discharge of that 
duty, but no further tb^m tAwe olaims (^re merged in the cla^ns 
against the estate ; when there appears a balance in favor of the 
estate, the commissjioaers have no coo<;ern with it, there is an 
ample remedy in the ordinary courts of justice : The Judge of 
Probata Qould make no order upon t^e balai>ee found due the 
estate, and the administrator mu^t be left to the usual remedy in 
the courts of general jurisdiction, as if no proceedings were had 
before the comD(i^i.s3ioners., wi this r^w^ is amply sufficient* 

That no appeal ia allowed, where the luahnce ia infasaar of 
the estate : That tiie only reoMMly of the executor must be on 
iIm oiiginal secuni]? \ (m th» commiasioaan being 
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ismly with claims aguinU the estate, they have dii^cfadrged their 
duty when they have disposed of &uch claims^ they are a court 
pf special jurisdiction, and their authority is not to be extended 
by implication ; and there is qo mode poii^tec} out in which to 
enforce their report mfav^ir of an estate* 

Contra^ Holly. That in case of an insolvent estate and i«u« 
tual claims exhibited to commissioners, the judgment of the com- 
missioners is conclusive on both parties, and merges all the ori- 
ginal claims ; that the only remedy is on the judgment of the 
commissioners. 

Opinion of the Court. The report of the commissioners ap- 
pointed on an insolvent estate, made on matters cognizable by 
them, has all the effects of a judgment. 

The effect of a judgment on the rights of the parties, does not 
depend on the mode of executing that judgment, as an award 
merges all claims submitted, and is equally conclusive with the 
judgment of a court of record, though no execution can issue 
to enforce the award. 

By the act of 1 798, all mutual claims may be submitted to the 
commissioners, and they shall adjust the same and report the 
balance ; thus jurisdiction is given to thepi over such niutual 
claims, and they must necessarily adjudicate upon all the plaims 
upon both side3, and their decision must be conclusive. It can- 
not be in the power of the administrator or executor to bring 
an action on the original demand in favor of the estate, and thus 
try over again the' questions decided by the commissioners. If 
there are numerous claims in favor of the estate, and a small bal- 
ance found due the estate, which claim shall the administrator 
sue, and which shall be merged ? 

The only plain and feasible rule must be, to consider the re- 
port of the commissioners as an adjudication conclusive upon 
both parties, and the balance in the nature of a judgment, and to 
be enforced by action, as an^award would be, or as a judgment 
after one year from its rendition, when action of debt is brought. 
Judgment^ that plea in bar is sufficient, 
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COMMITMENT— See BaU B«n4, No. 4. 

« 

CONEIITIQN PRIICEDENT. 

WHERE an action in bvor of A. v. B. for iBfriagemept o£ a patent right is p«ndiog 
|o the Circ^it Court, and B- and G. being equally interested in the qmtUon, it is agreed 
between them, that in case judgment be rendered pgainst B. aud that he would prosecute 
the suit to the Supreme Court of the United States, and defend the same therein ; or in 
ease judgment shcmld be rendered against A., and he thoald carry th<$ auit to the Supreme 
Conrt^ for a final decision ; ^.n^ the said B. should defend the same in said Supreme Court i 
that 19 such case C. would pay to B. an equal share of all expences arising in defence of 
paid suit. Held, that the prosecntion of said suit to the Supreme Court, and litigation 
thereof la said Court, was a condition yrtetiUtk to any claim on C. for contribution to 
tl^e expence, and that C. coqld not be compelled to pay any part of the ejyience of de7 
fending said suit in the Circuit Court, although it appeared to the Conrt that the decis-; 

Ion of that Court. was final, and that the cause could not be carried to the Supreme 

• ' . ■ • . • ■ • . 

Comt 

JOHN PENFIELD against LA.VIUS FILLMORE. Ruilaiii, 1820. 

Declaration. In a plea of the case, for this, to wit, That 
whereas, at the time of making the agreement and promises 
• herein after q[ientioned, one Oliver: Ev?ins, of Philadelphia, ia 
the State of Pennsylvania, had commenced a suit at the Circuit 
Court (of the United States) against the plaintiff for using an 
elevating strap to raise meal when ground, from the mill stones 
into tUe bolt, for which the said Oliver claims an exclusive right, 
by virtue of ai? act of Cpngress^ passed for his relief. And 
the defendant aqd several pther persons, to wit, Moses Leonard, 
John Warrer^ and Charles Rich, as mill owners and users of 
said ^levators, iq their mills, \yere interested, that the legality 
.of the claiins of said Oliver Evans, in (hat respect, should be 
ascertained and decided, they and the plaintiff supposing, that 
there was no exclusive right in said Oliver Evans or any other 
person to use the said elevating straps for the purposes afore- 
said ; and thereupon, afterwards, to wit, at Middlebury afore- 
said, on the 17th day qf August^ 181 1, and when the said suit 
was depending, it was agreed by and between the defendant and 
ihe said Moses Leonard, John Wiarren and Charles Rich, ii^ 
P9nsi40ration of the premises, that, in case Judgment should be 
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rendered against the plaintiff, and that he the pkintiff would 
prosecute to, and defend the same in the Supreme Court of the 
United States, or in case Judgment should be rendered against 
the said Oliver, and hejshould carry the same to the Supreme 
Court of the U. States for a final decision, and that he, the plain- 
tiff should defend the same in said Supreme Court of the United 
3tates, that in that case, he, the said defendant, and the said Mo- 
ses Leonard, John Warren and Charles Rich, each of them, 
should and would individually, pay or cause to be paid, to the 
plaintiff, an equal share of all the expences arising in the de- 
fence of said suit, in proportion to the number of elevating straps • 
by each of them then used, in their respective mills. Arid the 
plaintiff avers that the defendant then used, to wit, on the day 
and year last aforesaid, four elevating straps. And the ssfid a- 
greement being so made as aforesaid, he, the defendant, after- 
wards^ to wit, on the day and year last aforesaid, in consideration 
that the plaintiff, at the special instance and request of the de- 
fendant, had undertaken and faithfully promised the defendant, 
that he, the plaintiff would perform and fulfil said agreement, on 
his part, undertook, and then and there faithfully promised the 
plaintiff, that he, the defendant, would perform ihe said agree- 
ment on his part : And the said plaintiff in fact saith, that relying 
on said agreement, promise and undertaking of defendant, he 
did after the making thereof, go on with the defence of said suit, 
and did duly, regulaily, and to the best of his knowledge and a- 
bility, defend the said suit, until the term of the Circuit Court, in 
October, 1 812, at which term the same was finally ended and de- 
termined, in favor of the said Oliver Evans, who, at the same 
term, recovered Judgment against the plaintiff, iii said action,^ 
for the sum of ^79,30, damages and costs, which the plaintiff has 
been compelled to pay, and has actually paid : And the plaintiff 
avers, that the said Judgment was a final Judgment, and could 
not be re-examined, varied or affirmed in the Supreme Court of 
the United States, so that plaintiff could not carry the same to the 
sSlid Supreme Court, for a final decision, and there defend the 
same. And the plaintiff in fact sa,ith, that in consequence of his 
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defending saidsuit,he has beeaobiiged to pa]r,andha$ p&idK20Q 
over and above the sum so recovered against him, as aforesaid^ 
and the share and proportion of defendant, of the said money, so 
charged and paid by plaintiff as aforesaid, in proportion to the 
four straps so by him used as aforesaid, in his said mill, amounts 
to a large sum of money, to wit, eighty dollars, of which defend"* 
ant on, &c. had notice, and thereby became liable tc pay, &c; 

Demurrer and Joinder. 

D. Chipman, for defendant. It was contended, That the pros-^ 
ecutionof the suit, Evans against the plaintiff, and defence of the 
same in the 3u{H*eme Court of the United States, was a condition 
precedent^ and the right of action could not exist until the per-^ 
formanceof that condition. 1 Chitty 311. 6 Tern. Rep. 710, 719. 

Contra^ Williams. That the plaintiff is entitled to recover, 
because it appears he has done all which he was bound to do, by 
virtue of the agreement declared on. The Judgment rendered 
by the Circuit Court, could not be carried to the Supreme Court 
of the United States. Grayden's Digest, 215* 

It will be found, that the act of Congress referred to, in the 
agreement, authorized the Secretary of State, to issue a patent to 
Oliver Evans, for certain inventions claimed by him. The ac<- 
tion against the plaintiff was brought, for infringing that patent : 
It was the trial of that action in the Circuit Ctmrt which was e^ 
qually interesting to the plaintiff and defendant, and the other 
signers of the agreement, and the Judgment to be rendered in 
that Court which alone could be beneficial to the persons making 
the agreement : For, it will be observed, on referring to the laws 
of the United States, 1 Graydon, 333, sec. 6, that, if upon the 
trial of an action, brought by the patentee, for the infringement 
of his patent, in theCircuit Court, Judgment shall be rendered for 
the defendant, in the case therein specified, the Court shall de- 
clare the patent void* It was the trial and judgment in the Circuit 
Court which the persons making the agreement contemplated, 
and which alone was beneficial to them ; and the cause was to 
be carried to the S^/preme Court^ only, in case some question of 
law should arise, which might render it necessary that a decisioft 
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should be had, by that tribunal, but the beneficial trial and judg- 
ment must ia the end, be had and rendered in the Circuit Court. 
The cause of Evans against the plaintiff, having been defended 
so far as was practicable, and the law not permitting the plaintiff 
to carry it any farther, although the decision in the end, proved 
unfortunate for both plaintiff and defendant, it is apprehended, 
the defendant ought to contribute his share of the expences, 
when he would have reaped the full benefit, had the suit termi- 
nated otherwise, by the patent being declared void.- 

Opinion of the Court. The Court consider the litigation of 
the suit, in favor of Evans against the present plaintiff, in the 
Supreme Court of the United States, as stated in the agreement 
declared upon, to be a condition precedent* The court are ta 
compel the performance of contracts, according to the agree- 
ment of the parties. In this case, the defendant's promise was 
founded on the consideration of contemplated litigation of the 
suit, in the Supreme Court ^ this consideration, as agreed upon by 
the parties, was the motive to the promise, and to compel the de- 
fendant to fulfil a contract upon a different consideration, would 
bind him to a contract, to which he never assented : No agree- 
ment was made or required to contribute money on account of 
the expeuces in the Circuit Court. 

Judgment, that declaration is insufficient. 

Williams for plaintiff, Chipman for defendant. 



CONSIDERATION— See Condition Precedent^Assumpit 
3, 5— Deed, Ex. and Ad. ?• 



CONDEMNATION. 

E0WABDSflfai»«< ADAMS. CaUdmiia, i^i7. 

In an action of trespass, for taking personal property^ or con- 
demnation under the non*intercourse act of VermonI} of iai2y 
is proper evidence to the Jury, to justify thedefejadant'a taking. 
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•Yo. 2, 
» • 

f 8HAW ET AL. agakut JOHNSON £T AL. Caledonia, 18lf . 

IN a case where defendants petitioned for a new trial, which 
was granted, and judgment final was in favor of defendants ; the 
Court decided the defendants were entitled te all costs from the 
comnienceilient of the original action : 1*he Supreme Court have 
decided, that where judgment final is rendered in favor of a party 
jnoving in arrest, he is not entitled to costs. A condemnation of 
property by the Pistrict Court, is conclusive, as to the right of 
the person claiming the property, in a case where the property 
was seized by a citizen, other thon an officer of the customs, ana 
the plaintiff did not put in his claim before the District Court, 
The defendants in this case, seized the property under the in- 
structions'of a military officer, during the war. 

See Forfeiture, 1. 

CORPORATION— Sec Abatcfment S. 

COSTS. 

PflARL against EXBCUTORS OF HARRINGTON. €»iittenden, 18S0. 

ACT of 1807,aUowing $2 term fee relates back to temu in which a euit, then ia 
Court, was pending before the act was passed. 

THIS was a writ of error, brought to reverse a judgment of 
Chittenden County Court, the error assigned was the taxation, 
in the bill of the costs, of two dollars term fee during the yea^ 
1 806. Before the ^ct of 1806, the party recovering was entitled 
to one dollar term fee, seventy-five cents per day for attendance^ 
and travel within this states 2 Stat* p* 387« 

The Statute of 1 806, increased the term fee to two dollars^ 
and continued the travel fee for aclnal travel within this State : 
The act of 1807, 2 Stat. 394, enacts, "That the party recover- 
ing, in any civil action, in any County or Supreme Court, shall 
be entitled to tax in his bill of costs, tne sum of two dollars for 
each term of the Court in which his action shall have been pen- 
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ding, in lieu of his attendance, and the term Tee heretofore allow- 
ed," and restricts the travel to two dollars. • 

By the Court. The act of 1807, must be construed to pro- 
vide an uniform rule, for the taxation of costs, ili a(l actions iri 
Court at the time the act was passed, and to relate to the time of 
the commencenaent of such actions ; a party has nd vested right 
iti the bill of costs until after recovery in the suit, so that this 
circumstance does riot give the act a retrospective operation, so 
as to affect a vested right, the cost was legally taxed. 

Judgment^ there i^ no error. — See Audita Querela 5. Assump- 
Mt, 3. Bastardy. Condemnation, No« 2. Set-OiT, 3; 

« 

COVENANT. 

CRANE agaijisl COLLARD. Chillenden, 1820. 
IN aa action on ? covenant of seizen, declaration mast set forth a legal deed. 

THE declaration in this case was : "In a plea of breach of 
covenant : For that on the 7th day of November, 1809, while 
the said John CoUard was of sound mind, at Burlington afore- 
said, the said John Collard, by his certain deed of bargain and 
sale, sealed with the seal of the said John Collard, and here rea- 
dy in Court to be shewn, the date whereof is the same day and 
year last aforesaid, for the consideration of ^480, did giVe, grant, 
bergain, sell, alien, convey and confirm, to the said Arzah Crane, 
his heirs and assigns forever, a cehairi piece of land, containing . 
20 3-4 acres, and part of lot No. 159, drawn to the original 
right of Thomas Frost 5 to have &c. And the said John Col- 
lard did, thereby, covenant, for himself, his heirs, &c. to and 
with the said Arzah Crane, his heirs, &c. among other things, 
that at, and until the the ensealing the said deed of bargain and 
sale, he was seized of the premises in fee simple. And the said 
Arzah says that in fact, &c. 

Plea. And now the said John Collard, in Court here by his 
attorney, comes and says, that he has kept and performed the 
covenants in his said deed mentioned. Demurrer and Joinder. 

For the defendant, it was contended, that the declaration was 
bad. ' The instrument, $et forth in the declaration is not a legal 
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conveyance ; the only requisite of a deed, set forth in the dec- 
laration, is that it was sealed. The Statute, 1 vol. p« ld9, re* 
quires a deed to be signed, sealed and witnessed by two witness- 
es, even to be of any force against grantor* The covenant set 
forth in the declaration, is connected with the grant and can 
have no force independent of the deed ; if, then, the instrument 
fails ^as a deed, the covenant connected with it must fail : The 
plaintiff cannot recover 6n the covenants if the deed which con- 
tains them is void, as a deed. 

By the Court. The declaration not setting forth a legal deed 
is insufficient. 

Robinson for plaintifi. Adams for defendant. 

See Pleas and Pleadings, 5. 

CREDITOR— See Exrs. and Ad. 9. 

Damages — See Ejectment, 5. Evidence, 18, Mortgage, 
4. New Trial, 13* 

DEBT— See Scire Facias. 

DECLARATION— See Pleas and Pleadings, and refereA- 
ces under that title. 

DEED. 

KNAPPEN agatnii WOOSTEB. CkUkndtn, iAH. 

A deed, purporting to be a conveyance in fee, by Baron and 
Feme, of land of the Feme, and not acknowledged by die Fane 
separate and apart from her baron, is good under the statute as 
against the baron, and his right is thereby transferred. A note 
of hand, executed in consideration of such conveyance, is not 
void, for waAt of consideration. 

See Covenant. 



DEPOSITION«^.«See Evidence, 8. Jdugment, 1; 



DEPUTATION, ic. 
DEPUTATION— See Abalement, 9. 

DEPUTY SHERIFF— Sec Service. 

DESCRIPTION— See Trespass. 3, 4. 

DIVISION. 



DOOLITTLE agaaui PECK, jlddison, 1820. 
WHERE in tbe atlotment and sanry of a Icnrn, the boundary lioei oflaU Ho. 2S BUii 
29iicep(ing the divisional lines between Ihem irere aduttUy lorvej-ei' out and marked 
b^ isurreyor iluly appojoted Tor tbat purpoie j bat no divisinnal line wiu actually run 
betveea laid loU, the larreyor however, made GUivRy bill) dtrECiibiag a diriiioul liDr 
fietwiteii tliem, which was diil7rreorded,andthelBnd«intsinediDtheboundirieaDrbatb 
loti fell Bhort oT the quantity allotted to bolb loU. fieU, thai the line muit divide thr 
tract equally, altliough tbe owner of one lot hadt»ken piHje^ion of hi; full cooiplemenl 
of acres to the exclusion of the ather, 

THIS was an action of Ejectment, for a tract of land in Brid- 
port, as part of lot 28 in the third division, drawn to the original 
right of Nallwii Green- On tlie Irial at July term 1819, it was 
admitted, that the plaintiff was legally aeized of lot No. 38, and 
that the defendant was likewise. seized of lot No. 29, an adjoin- 
ing lot, and that defendant waa in poasession of the premtsea in 
question. The plaintilT then offered in evidence the following 
facts viz : That on the c»Igina) allotment of said town of Brid- 
port, the boundary lines of said lots No. 38 and 29, excepting 
the divisional line between them, were actually siuveyed ont and 
marked, by a surveyor duty appointM for that purpose ; but 
that DO dtviaiODal line was, by said surveyor, actually run be- 
tween said lots, that said surveyor made survey bills of both 
aatd lots describing a dtvisional line between them, which bills 
were duly recorded ; that delendant, aflerwards, surveyed out 
and marked said divisional line, agreeable to the survey bills of 
bis lot No. 29, and went into possession accordingly ; that the 
land in question is contained in tot No. 39, the defendant's lot 
according to the survey bills thereof; that upon a survey of 
plaintiA's lot, according to the survey bills thereof, it was found. 
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that the quaniity of land allotted to both lots, by the original 
surreyor, fell short of the number of acres allotted, by the pro- 
prietors, to the two lots in question. That in consequence of 
the defendant's having thus taken possession of hrs full comple- 
ment of acres, agreeable to the survey bills of his lot, plaintiff 
is cut short of his complement of acres, and a part of the land 
described in the survey bill of his lot, ^nd that the land describ- 
ed in plaintitT's declaration is only a rateable proportion of the 
land thus covered by both survey bills. To the admission of 
this evidence, the defendant objected, but his objection was o- 
vemiled by the Judge : The Judge charged the Jury, that if 
they found no divisional line was marked, by the original survey- 
or, between said lots, but that the same was described in survey 
bills, without an actual running thereof; and if they farther 
found the plaintiff's lot was deficient in quantity, as alledged by 
him, they would find for the plaintiff to recover his rfiteable pro- 
portion of the land conveyed by both purvey bills. 

Verdict for plaintiff, and motion for new trial, fpunded on ex- 
ceptions to the opinions and charge of the Judge- 
In support of the motion, it was contended, that the executing 
and recording the survey bills, effected a complete severance ; 
otherwise the parties are tenants in common, and so the plaintiff 
cannot maintain this action. 

Piit hy the Cciurtj the decision of the Judge is confirmed ■ 
The plaintiff and defendant were not tenants in common, each 
^s seized of his lot in severalty, both lots were surveyed by 
actual lines into one tittt, so that the land included in those 
bounds, was all the laud belonging to both lots, iio division line 
was, ia fact, run between lots No. 2Q and 39 ; the only question 
was, where this line oqght to run ; It must be run so as to di- 
vide the lots equally. 

l^otion dismissed and Judgment rendered on the Verdict. 

JVo.2. . 
EKBCUrORS OF HOBGES Bgamti PAllKEB. Frai^lm, 1820. 
WHERE a plaintiff, in EicetmcDt, atiewi title to s proprietar)' rigbt iu llie town 
irliue ttielaodiaqaeitianlici, and dfTendant, in hit deTcnce, ib«ife, that BTIer the con- 
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ipeoeement of the ac6on, he purchased under another proprietor, and re-dce4ed to him 
before trial, defendant a tthe tri^I is a sfrangeft and cannot contest the division. Plain* 
tiff is entitled to recover. 

THIS was an action pf Ejectment, brought to recover pos- 
session of lot No. 16, containing 140 acres, in the town of 
Fairfield, tried at October adjourned term, 1819. Several 
questions were raised on the trial, but the question, decided at 
the law term, was as follows : The plantiff had shewn title, 
to a proprietary right, in the town of Fairfield, but there had 
been no legal division severing th^ lot in question to his right* 

The defendant then shewed, that Bradley Barlow was the 
ower of proprietary rights, in the town of Fairfield, before the 
commencement of this suit. He then read deeds from Bradley 
Barlow to himself, executed since the commencement of this 
action, to wit, one dated Jan* 7, 1817, conveying forty acres 
of the said lot, by metes and bounds, the other dated 
1819, conveying the remaining one hundred acres : The plain- 
tiff then offered a deed, which was admitted, dated September 
), 1819, from Joseph Parker tp Bradley Barlow, conveying the 
said hundred acres. 

1 . . v.. 

Upon this evidence, the Judge charged the Jury, that the de- 
fendant was a stranger as it concerned the said hundred acres, 
and they must find a verdict for the plaintiff for the said hund- 
red acres, he not being obliged to shew a division against a 
s!U;anger. Verdict for plaintiff to recover said hundred acres* 
Motion for new trial, founded on exceptions to the opinion of 
the Judge* • 

In support of the motion ; for plaintiff, it was contended that 
during' the pendency of this suit, Parker became a tenant in 
common with the plaintiff; here the plaintiff's right of action 
ended. Parker after thus becoming a tenant in common with 
plaintiff, gave no right to plaintiff to recover, by selling the land 
to Barlow or any other person, for a judgment against Parker is 
conclusive not against him alone ; but against any one to whom 
he had deeded, after the commencement of the suit. 2 Bacon 1 78* 

Contra, A plaintiff in an action of ejectment, having a 
right to recover at the time of commencing his action, cannot 
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be defeated by the defendant's pnrcliasing in a defence after the 
suit Ixiought. 5 Johnson's Rep, 53. 3 Term. Rep. 186. 4 
East. 507. 

By the Court. The defendant being a stranger at the time 
of trial, and also, at the time of commencing the action, could 
not contest the division on the triaL After the evidence of the 
plaintiff, the burden lay on the defendant, to shew his right in 
the land, either at the time he was sued, or at the time of trial ; 
his voluntarily parting with an interest purchased in the inte- 
rim, cannot be a sulgect of complaint on his part. Purchasers 
under the plamiiff would be affected by the Judgment in the 
same manner as those under the defendant, yet as it is clear 
law that if the plaintiff parts with his title before trial he can- 
not recover. So the defendant parting with his interest in this 
case must have the same effect in his right in die suit. 

Motion dismissed and Judgment rendered on verdict. 



No. 3. 

EXECUTORS OF HOBOES agtiintt PAR KER. FrunUm, 181t. 

PROPRIETORS, at a meeliog under the ctatute, caonot divide the lands •f a town, 
ttDe(|i]ally io .quantity : Acquieiceoce for any length of tune will not cute thti ir- 
regularity. 

THIS cause had been tried, at December adjourned term, 
1817, and a new trial awarded at the ensuing law terra^ on the 
following question : 

The plaintiff offered to prove a division of the \xptnk by 
certain records of proceedings of Uie proprietors, at a meeting 
not legally warned and holden, and that the division made wf- 
said meeting was acquiesced in, by alt the proprietors for so 
great a length of time, that many of the proprietors could 
hold by the statute of limitations, and insisted HbAt such acqui- 
escence established a good practical division. This evidence 
the Judge admitted, and charged the Jm-y that such practical 
division was good, and that the proprietors Hiight divide 
their lands unequally in quantity, if fairly, and without fraud. 

The Court affirmed the decision of the Judge, except that 
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the Court decided that the proprietors would not In any case, by 
proceedings under the statute divide their lands unequally in 
quantity, and that acquiescence for any length of time would 
not cure this irregularity. See Partition. 

DIVORCE. 

BRAfNARDagatnff BRAINARD, Addison, 1816. 

A bill of divorce will not be granted where the only cause 
proved, is a total alienation of the aifections of one or both of 
the parties* 

DISCHARGE. 

' JVb. 1. 
ADAMS against JOHNSON. Rutland, 1817. 

IN an action on a note of hand not negotiable, a discharge I ^ jty&3^< 
executed by the payee will at law avail the promissor ; though 1*^ T^^-^ 
he had notice of the transfer and sale of the note prior to ob- 11 ^^^37* 
taining the discharge, or making the payment : Anon suit was I 
permitted to be entered after the opinion of the Court was ex- ) 
pressed in this case. 

Ho. 2. 

IN a» action or a aote of hand, the Court decided that a re- 
cf^ipt executed by tbe plain4iff to the defendant was good and 
arailaUe in defence ; aUbouglt it appeared, that the note had 
been plitdged by the plaintiff to a third person to secure the 
pc^ment of a debty and although the defi^ndant had notice i^rior 
to the e:(ecutio& of the discharge, or payment of the debt. 

JVb, 3. 
WCrXSiORS Ofl^cwut BLUSH. C/it/ietuieni 1820. 

FUEGHASfiR <kf»Q0te not negotiable wiU not be protected against a pafment to 
the original payee, or discharge by such payee. i . 

THIS was an action on a promissory note for ^125, paya- \iuhr^<^ 
bk in cattle, to J. P. Wetmore or order. Previous to the time 
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of payment, Wetmore endorsed the note to Farrar and Cool- 
idge, to whom he was indebted, and authorised them to make 
lise of his name to demand and collect the money, of which the 
defendant was duly notified : After the note became due, de- 
fendant took a release from Wetmore on account of the note^ 
and contends he is thereby discharged; 

By the Court. The Court do not consider themselves at lib- 
erty to depart from the numerous precedents in this State ; the 
law has been long settled by judicial decisions of this^ Court, 
that the purchaser of a note not negotiable will not be pro- 
tected against a payment to the original payee, or a discharge 
by such payee. A contrary decision would extend the con- 
tract beyond the intention of the parties and bind the promis- 
sor to a fulfilment different from the terms of the contract. 

Jttdgnjent for defendant. * 

DISTRIBUTION; 

JVb, 1. 

SAMUEL BUEL againtt ROGER ENOS. ChUienden, 18120. 

GOODS iUegally imported iato the District of Vermont, seized by the Inspiectors of 
of the Collector of the District of Vermont, in the district of M . and libelled- as seized 
by the Collector of the District of M. in said district| and condemned, the moiety be- 
longs to the Collector of the District of M. 

THIS was an action of Assumpsit for money had and re- 
ceived. Plea non assumpsit, and trial at June term, 1819 : 

The plaintiff's specification was a moiety of the proceeds of 
a certain seizure of goods, made at Newbury, in the State of 
Vermont, while the plaintiff was Collector of the Customs for 
the District of Vermont, to wit, on the 20th day of August 
1812, which goods were libelled at a special term of the Dis- 
trict Court of the United States, for the Vermont District, in 
April, 1813, and were condemned, at the special term of said 
Court, in June 1813, and of which Abijah Stone was claimant, 
and which were appraised and delivered on bonds at the sum of 
^281 8,33: There were two other items iitlhe specification which 
were waved by consent of parties; On the trial of the cause, 
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before the Court and Jury, it was proved that the plaintiff was 
Collector for the District of Vermont, from the first day of 
April, 1811, until the 15th day of February, 1815; that the 
goods in question were inlpdrted from Canada, into the Dis- 
trict of Vermont, in August, 1812 ; that they were pursued by 
inspectors of the customs appointed by the plaintiff', to New- 
bury in the State of Vermont, and th^re, fcy them, seized on 
the 20th day of August, A, D* 1812 ; that they were by said In-' 
spectors reported to' the plaiiitiff, and by the plaintiff delivered 
to the Marshal of the Vermont District, for safe keeping, on the 
Ifith day of October, 1812; that on the 3d day of April, 1813, 
the plaintiff delivered to the United States' Attorney, for the 
Vermont District, a writteii reptoi't of the said seizure, with at 
request, that the saaie should be prosecuted to condemnation, 
which report was dated the 1 2th day of February, 1815; that 
the said Attorney considered 4here could be no condemnation 
of the goods, if a claim were interposed, unless they were pros- 
ecuted by the Collector within whose district the seii^ure wa^ 
in fact made, and that he found by conversing with the Collec- 
tors of the Districts of Vermont and Memphramagog, that they 
were agreed in the construction of the law, relative to the 
boundaries of the District of Memphramagog, to wit, that it 
contained all that part of the State Of Vermont east of the 
meridian of Lake Memphramagog, which would include the 
place of seizure ; and that the said goods were, therefore, at a 
special term of the District Court of the United States, holden 
at Rutland, within and for the Vermont District, on the 5th of 
April, 1813, libelled by the said Attorney, as seized by the Col- 
lector of the District of Memphramagog, within said District ; 
that they were claimed by one Abijah Stone, and that they were 
» duly condemned on tliat libel, at a special teim of said Coitt*t, iri 
June, 1813, as forfeited to the United States t It was fift'thei' 
proved that the goodd had, by order of Court, been delivered 
to the said Abijah Stone^ on bcmds, at an appraidal of |^28 18,33^ 
which amount was paid, by said claimant, to th^ Clerk of said 

Court, and by faini paid, in /fune, 1813, to the defendant Colo 

H 
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lector of the District of Meiophraoiagog, for dbtributioh, and 
that a moiety of said auin had been demanded by plaintiff of 
defendant, previous to the commencement of the suit; it ap- 
peared that thB sum, exclusive of what belonged to the United 
States, and to the informers, and which had been paid by 
defendant, ampmite^i, with interest from the time of said de- 
mand, to the suBn of |^1,97# 

On this statement of facts the Jadge clkarged Che Jury to find 
a verdict for the plaiirtiff, and the Jury returned a verdict 
accordingly. Motion f<ir new* trial, founded on exceptions to 
the opinion and charge of the Judges 

Opinion of the Court. This case ifT one most peculiarly 
proper (or the decision of the Courts of the United States ; 
a dispute between two officers of the United States, concerning 
the construction of an act of the Unit^ States, distributing 
fines and for&kures, and a question which concerns the officers 
of the government generally, thrMghout the United States. 
As the judgment of this Court may be reviewed by the Su- 
preme Court of the United States, the Court consider their 
decision to be of little importance, and the question foreign to 
their proper jurisdiction; an opinion has been, therefore, 
formed, without taking that time for consideration, which the 
difficulty of the subject requires. 

1. The Court consider the place of seizure to be in the Dis- 
trict of Memphramagog. 

3. The Court have not attempted to enquire sato the object 
of the Act of Congress, in distributing the fines and forfeitures, 
incurred by illegal importations of goods ; whether it is to 
excite to individual vigilance, or as a general inducement to 
the officers, is immaterial : The opinkm of the Court is founded 
on the 91 8t section of the Act. In this section Congress have 
professed to distribute all fines and forfeitures incurred under 
this Act I that the word forfeitmres inclndes seizm^es, is mani* 
fest, fpota the preceding seetion ; the avails of these forfeitures 
are to be paid to the Collector, who made the seizmw, to be 
'by him distributed aeeorduig to4air ; the 91st section is the law 
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Feferred to, and by this section, one moiety is to be paid to the 
Collector of the collection district where the forfeiture was 
incurred* In this case the forfeUure was incurred in the Dis- 
trict of VeriiioDt. This distribution would excite to a general 
vigilance, for if the Collector of Vermont District is entitled 
to a moiety of the forfeitm*es incurred in hts District, but the 
seizures made in the District of Mem'phragog, he is also reci- 
procally answerable for seizures toade in his district, but the 
forfeiture incorred in another Districlt 

Judgment, that defendant take nothing by his motion, and 
Judgment rendered on verdicts 
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THB CoUeetor «t tiie tine Um mtcmeyk paid to the proper officer of the IKftrict 
Csmtt^ U eotitled to the pem^ty* w eiehMMm of the CoUeelor^ who wu nch at the 
time the property was Bdzcd. 

THIS decision was reversed in the Supreme Court of the 
United States. 



JVb. 3. 
JERUSHA. ROBINSON Guardian to JOHN S. ROBINSON ApH. 

MOSES ROBINSON and oiherJi. Bmunghn, 1818. 

A. reoeipt Axeeated by a Mm to his ftilherv fhr a certaia ram, h foil of his share, as 
lieir to his father^s estate^ held to be oa>y evidcace of an advanceneat to the amount 
tbeieio aentiooed, and not to bar the son of his share as heir. 

The eipeaces of a college education a proper Item to be charged as an advaocement, 
'f the father chootei so ta cfaarfeit 

THIS case was an a|:^)eal from the decree of the Judge of 
Probate, rendmred Majr 8, 1815 : The exceptions to the decree 
w^e as follows : ^^That whereas Ate said Court of Probate, on 
the day and year last aforesaid, did, among other things, con- 
sid^, adjudge and ikcfte, that Moses Robinson, son of the 
said Moses Robinsofii deceased, was entitled to one sixth part 
of the estate of said Moses RobinsoD^ deceased, of which he 
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died possessed ; when in truth and fact, the said Moses Rob- 
inson, the younger, did, on the 7tb day of July, A. D. 1786, 
by writing, under his hand, raade^ executed, and delivered 
by him, the said Moses, the younger, to him, the said Moses, 
deceased, then in full life, the date whereof is the same day 
and year last aforesaid, in and by which said writing, the said 
Moses, the younger, for and in consideration of the sum of 
five hundred pounds Jawful money, promised and agreed ta 
sjind with his said father, that the said five hundred pounds 
should be in full of all his father's estate, which he, the said 
father, should die possessed of, and that ''the same, whatever 
it might be, should be for the sole benefit of the othel' children 
of his said father,'^ The appellant also excepts to the allow- 
ance of ^2430,55, as an advancement to Nathan Jlobinson, 
father of said John S. Robinson, in which %vas includied an 
item for Colledge education, charged by the deceased, but not 
carried put at any price by him, but estimated by the Judge 
fif Probate, at ^800. 

Copy of the writing set forth in the exceptions : 
"July 7, 1786. Received of my honoured father, five 
hundred pounds, in a farm together with one yoke of oxen 
and a mare, which is to be in full of my father's estate ; pro- 
vided that I am not called to be at any troublt? about selling 

s^id estate. 

^^MOSES ROBINSON, Jun." 

In support of the exceptions, Robinson, for appeUant^ cou- 
fpnded, 

1, That maintenance, money, &c. at the University, or for 
education, shall not be deemed a part of a chtld's advance- 
ment* % Bac. 254. • 3 Bac. 76. Toller 37^ ^P. Wm. 449. 
Levin p. 3, s. ]8w 

9. The receipt executed l>y Moses Robinson to his fether, 
in his life time, is a complete bar to any other or farther 
claim, both in law and eqqity. 3 Blfosi^ Rep. 143. Quarles 
V. Quarles, 4 Mass. Rep. S80. 

It further appears from the general nature of cpntracts. 
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A contract for a valuable consideration, for marriage, &c« 
or for other reciprocal contract, can never be impeached, at 
law, and, if the consideration be of sufficient adequate valiie, 
can never be set aside in equity. Com. on Con. 8, note 2* 
Bla. Com. 44f • 

If the cojtilract be fair, in its creationy it shall not be affected 
by a subsequent event, which has thrown the advantage greatly 
or wholly on one side. 1 Bac. 109. 

Solemn conveyances, releases, and agreements, are not 
slightly to be set aside ; equity will not, therefore, avoid a 
reasonable and fair agreement, though founded on mistake, or 
ihe party were intoxicated, in person, or some paternal author- 
ity were exercised, and some benefit to accme to the father, 
under it. 1 Bac. Ill, note. 

A contract or agreement must be unlawful, at the time of 
making, otherwise, it cannot be set aside, for it is said, the 
law knows of no contract, but what is good, or bad, at the 
time of making, it cannot be one or the other, according to 
^ subsequent contingency. 1 Com. on Con. 31. 

If George Robinson had died worth nothing, or worth less 
than he was, at the time of the execution of the release, and 
the other heirs clain^ed^ that Moses should bring what he had 
received, into hotchpot, as being more than his share ; would 
it not then be contended that the contract between Moses and 
his father, was valid ? 

It is certain the property was not given to Moses as an 
advancement, unless it was an advancement given and accef^- 
^d expressly as such in full. 

The custom of the city of London, is the remains of the 
common law, and was originally the common law over the 
whole realm, so that the decisions, under that custom, are th^ 
decisions as at common law. 2 Bac. 250. 2 Bl. Com. 490, 
516. 

Where a child, though ah only child, has been advanfred? 
and the amount of advancement does not appear, ife shall be 
deemed fully advanced. 1 Atk. 407. 
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It may be asked, what becomes of the remainder f The 
child takes it as next of kin to the deceased, but if there 
had been any other in equal degree, he had been barred : 

If there be a devise of a term for years to A. for life, re-' 
mainder to B, B may release his right to A, and such release 
«hall extinguish his right, though it was objected that B had 
only a possibility, at the time of the release made. Lampet 
case 10. Co. 47. 5 Bac. 705. 

But B could not assign his right to a stranger, it being a 
mere possibility. Lampet's case, 1 Bac. 349. 5 Bac. 705. 

In every case where he to whom the release is made, hath 
the freehold in deed or in law, at the time of the release, then 
the release is good. S Co. Inst. Sec. 447. 

Contra. Skinner for appellees. ^ 

By the Statute, directing the descent and distribution of 
intestate estates, all the children are entitled, excepting such 
as are excluded by the 27th Section, by reason of advance* 
ment. 

The 35th Section directs what shall be received as evidence 
of such advancement ; it is not contended, but that the receipt, 
given by M. Robinson, Jun. to M. Robinson. Sen. is such mem- 
orandum as the Statute contemplates, and is to be considered 
as advancement : — If the father is disposed to cut off a child 
from the inherilancc, he can do it, only by deed or zbUL 

In England, the father dying intestate, a child advanced, 
can claim nothing farther, under the Statute of Charles, unless 
he brings such advancement into hotchpot. 2 Bac. Tit. Exrs. 
and Adm. 3 Bac. 72, 76. 

It has been said, that as Moses Robinson, the younger, 
Would not be liable to refund to the other heirs, in* case the 
fether's property had diminished, he ought to claim no more, 
although it has increased ; this surely can have no weight, as 
every case of advancement, contemplated by the Statute, is 
liable to the same objection. 

The instrument which, the appellant contends, ought to ex- 
clude Mo$ed Robinson from a share, if it is not considered, as 
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a fnemorandum^ operating by way of advancement, must be 
considered either, 

}• A release, or 

S. A contract, made with the intestate, not to claim that 
portion of the estate, to which the Son is entitled, under the 
Statute, and for a breach of which, he is liable to th^ execu** 
tor or administrater in action— or 

3. A contract which a Court of Chancery would enforce 
against him. 

It is believed, it is that which is unknown to, and not re- 
cognized, by the law, unless it be considered as above ex- 
plained—* 

1. The instrument is not good as a release^ not having the 
legal requisites to constitute a good release of goods or chat- 
tels^ and more especially of an estate in lands : It must be, 
by deed^ and no case is to be round where a. Seal is dispensed 
witli. 4 Bac. 565. 5 Bac. 682. Shep. T. 323. 1 vol. Vt. 
Stat. 188-9. 

■^f There was no such interest, in ]V(oses Robinson, Jun. as 
could be released by him. A release is ivhere a man quits, or 
renddtices, that which he before had. 6 Com. D. 1 83. Shep. 
T. 320-3. 

A release docs not extend to a future right, as by an heir, 
the father living. 6 Ccm. D. 187. 4 Bac. 283. 5 Bac. 704. 
Co. Lit. 265. 10 Co. 51. Shep.^. 321. 

A mere possibility cannot be released ; a release supposes 
a right of some sort in being. 4 Bac. 284. 5 Bac. 704-5. 
5 Jac. L. D. 433d ' 

^ A Son cannot bargain and sell or release the inheritance. 
Bac. 275. Co. Lit. 265. 4 Bac. 283. 

It is said at law, if he releases with warranty, he is barred 
by rebutter, Co. Lit. 265, but chancery will relieve in all such 
case^. 2 Powell on contracts 184-^^. 

It is confidently believed that no case can be found in which 
an heir can convey his expectancy ; the very natuie of the 
<*ase forbids it ; there is no right, no interest in the child. 
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The Statute that gives tviro shares to st Son, if the fadier 
dies to-day, may, to-morrow, be repealed or alteifed, and he 
have but one, or none, or the whole# 

It has been contended, in this case, that the custom of Lon- 
don would give effect to the receipt so^ as to tlepriv^ Mi»es 
Robinson of his share*. 

It is not believed, that the Court will consider, tyit'the cus- 
tom of London, or any other local custom, will govern in ihe 
decision ; the custom of London is excepted, out of the Stat* 
ute of 'Charles, called the Statute of Distribution. Our Stat- 
ute of Distribution has not excepted the custom of London^ 
and as no such doctrine was ever held, or (fuesCion madci. undes 
tfaie cuStonei of London, it could not have been expected, that 
any such 'would have been attempted under our Statote ; if 
the custom of London is to prevail, it wHl be necessary to 
examine the whole, (of which see 9 Sal. 43S^7* ^ 4 Jac» L« Hi 
194-5-^. 4 Com. Dig* 387-8-9. 2.Bac.345. 

It is contended, however, that was the Court to be g^orernad 
in their decision, by die custom of London, the instmmeiit 
here shewn, could o<q% exclude the daim of tte appellee* 

1; Because the custom 'applies Mdif to ^personal andtifiC'*t0 
teal estate. 1 Eq. cases 150. 9 Co. 59a; 1 Bac. 683. It 
Bac. 294. 4 Cam. 284* 

Reat estate does not constitute an advancement. 4 Com; 
286. 1 Bac. 686. , . 

2. Because the cases produced^ are all cases of ^ rdeaaes^ 
that is by deed* 

3. Because such release is void at law. 4 Bac. 284. 5 
Bac. 705, Tpllei' 399. Equity considers it a waiver of th6 
orphanage share, and that only under restrictions. 

It would seem, that in order to make such release valid, it 
must have been for advanceoient, for trade, or for marriage. 
4 Com. D. 290, 2 Atk« 160. 2 Bacon 152, note. 

4. Because the release can never, in equity, operate upon 
any thing, but the orphartasre part, hot on thci dead inainV 
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t 

jihai^e^ or thait which goes in a course of distribulion under 
the Statute. Lex. Test, 426. 

The appellant being a grand child, and who sets, up thc^ 
Custom of London, to exchide the appellee, would, bj that 
custom^ be hiinself excluded* 1 Bac. 685. 3 Salk; 426. 4 
Com. 386. 2Bac.S51; 

• « 

The Court decided, that the Son has no interest in his 
father's estate, on which, a release executed during; the life of 
the parent^ can operate^ that the custom of liondon cannot 
apply in this States as the child, accordii^ to that custom, 
was entitled to a share, of which, the parent could not deprive 
'him hy^will, consequent^ he bad a right, on which a release 
coald operate ; but, ia (his State, lid such right exists, an^ th^ 
instrument under consideration must be inoperative : the de- 
cree of the Court of Probate, adjudging one sixth part of the^ 
estate of the deceased, to Moses Robinson, w^9^ affirmed, but 
the decree charging Kathan • Hobinson With ^800, as an ad- 
vancenient, for cotllege education, was reversed, the Court 
being* of opinion, that tbe deceased did not intend it as an 
advancement, fironi the manner 0( its being charged; Judges 
Chace and Brayton were of opinion that college education 
i^as a proper item to be charged as an advancement, if th^ 
lather thought proper so to charge iL Judge Doolittle dis- 
senting, both as to. the right of appellee to a share of the 
estate and the propriety of* Charging college education ai^ ad-^ 
vani:ement4 . 

Em 

EASEMENT— See Prescription 1, 2, 3. New Trial 7t 

EJECTMENT. 

JVb. 1. ■ 

SELECT MEN OF COLCBESTEIt againtt niht. Ckiitenden, ini. 

I ' « « 

I , 

TFTE SiUci men caQOot maintain an action •{ EjecttBent, 

I 
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to recover lands granted to the Society for the propagation ot 
the Gospel in foreign parts. Held bad on demurrer. 



JVi. 2. 

UOOD against 'WtLhAKD. WMbor,Hi€. 

• 

THE Statute granting to the towns, the Society lots, sb call- 
ed, does not affect the legal estate, to wit, the estate of the 
trustee, where the estate was granted to A B, in trust for the 
Societyl The Statute only vests the uses in the towns. In an 
action of Ejectment, for the Society lots in Hartland, the plain- 
tiff offered to shew in evidence, that a decree was made in 
Chancery, against him, in favor of the Town, that he should 
attoiTi to the town, and pay the back rents, and that he had at- 
torned to the town, and paid the back rents. 
. It was held to be proper evidence to entitle the plaintiff to 
recover against a stranger. 



AirONTMOUS. Ca!e^id,itn. 

ALIAS eMcutioO) issued after more than a year had elapsed 
from the return of a prior execution, and levied on land. This 
eiudeoce offered to the Jury to shew title in the plaintiff, in an 
action of ejectment. 

Decided, that the proceediogt are irregular, and do not shetr 
title in the plaintiff. 



•• \ ' \ 'Ho. A. 

IBIiECT MKN OF ROCKINGHAM agaimt WUIST ST A£. 

. . UrindMr, 1817. 

IN an action of ejectment, where it appeared the <fefendant 
was ki possessioa of the premises. under a lease^ from the 
plaintiff, and Ae cavse of action was, the non payment of 
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rent ; the defendants cannot come in and be entitled to a time 
to redeem i. e« pay the rent, &c, under the 76tt Section of the 
Judicary Act. 



HOOD i^SMJt Wnji AED. IFJmftiw; l^T. 

A Lease made befwe the Statute of 1807, by a person oUt 
of possession, (and others in claiming adverse) to a third per* 
son, is good to pass the lessqr^s right : Actual possession, by 
the plaintiff is not necessary to maintain ejectment, i. e. it is 
not necessary he should ever.hsLve been actually possessed. ' 

The Court will not set aside a verdict because the plaintiff 

' declared for and recovered a fee ; though his proof shewed an 

estate of 999 years. 

N. B. This was not a ee^e qf tenant againi^ landlord, but 

' against strangers. 

In ejectment, the deckratioa is good again^ the defendiants 

ft>iieMy ; akhough it shall appear in evidence that the possecf- 

sions and tresspasses of the Sefeadants, were several and^i^ 

tinct, upcm the aamt tot of laud, described in the declair»lioii. 

If the the defesidmts inteod to Isike advantage of their $m>4ral 

• possessions tbey nust eiitk disclaim as to the reoiaider. 

Joint damages are to be assessed by the Jtnry, uatess the 

several defendants disclaim severally* 

K. B. In ibis case the defendants plead not goflty swotruth/, 

but no ofto disclaimed aad they were proved to be in possession. 



STABT8 «gats«lIIIIN7Qir Kl' 44^. J^Vtp^fui, HSQ. 

A rlwklitf' in ^JaetsiMt, wbo^dMl|tre»Sir u iitoveit Ixk^ievefaUswa^ ftstfHrh$ iImv* 
ittH th« iBterort or aliam of a toaaAtt lA eomiaoa witii the cl^fendamt, and ^aaetwl evic- 
tion by dl«feodanU 

If tbedeicBdaiit bu been guilty nf as actnal ouster, the burden of proof Kes on hSm 
to j^ew the oiiwiiiil of bis interest or share is the land ; if he neglects this on the trial, 
theGourt HEillnot therefore, girant a aeir trial ^enable hi»rtQ^oblahi hit tlsue.' 

THIS was an actiop of ejectment^ in cobmoc» form, brought 
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to recover Ipt No. 35, in the [own of Georgia. On liip Irialj 
at June term, 1319, several objeclions were made to deeds, of- 
fered on both sides, ^^ut the principal question reseived, arose 
from the charge of the Judge to the Jury. 

It appeareij, that the plaintiff had shewn a title tp the pro- 
prietary right of John March, and the defendants had shewn u 
lit'e to the proprietary right of (he first settled miniftler. 

From the evicjence adduced on the fi^l, these queslioiiE 
arose : 

1. Whether the lot in question had been severed to thp 
plaintiff's right. 

2. Whether it h^*^ been severed to the defeiidant's rjght. 

3. If the lot had not been severed to either right, whethej- 
the plaintifT had cot been in actual peaceable possession of 
the lot, and been forcibly expelled from such possession, by 
the defendants. 

The Judge charged the Jury, among other things, (hat if the 
plaintiff had no title in severalty to the lot in qupsliQD, and was 
a proprietor, in common with the defendants, of the town of 
Georgia; yet if he was in actual peaceable possession of the 
lot, or any part, claiming the whole, and the defendants having 
no title, in severalty, or better possession, expelled the plain- 
tiff from his possession, the plaintiff might recover, on this 
declaration. 

Verdict for the plaintiff, for the premises demaocte*}. 

Motion for new trial, founded on exceptions to the opinions 
and charge of the Judge, 

In support of the motion it was contended — That tJie plain- 
tiff had declared for the whole lot No. 35, and a judgment in 
this suit vests in tho plaintiff, as against the defendants, the title 
to the whole lot i One tenant in common, can maintain eject- 
nient against his co-tenant, for an actual ouster, but in such 
pase, he must declare for his undivided share. Runnington on 
Ejectment 191-2. 12 Mod. 567. 

Opinion of the Court. It has been settled in this Slate, (hst 



EJECTMENT. 



^9 



m our action pf ejectment; a plaintiff may recover less' than 
lyhat he deceared for : * 

> 1. He may sue for a whole lot, and recover a less quantity 
of land. 

2. He" may declare for an estate in fee, and recover ag^ist a 
sttanger, a terrij of years. See Ante, Iso. 5. 

3. The question, |n thH case, is, whether he can declare for 
au idtenest iq ^e'oerati}/, M^ recover the inttrest or share of a 
tenant ix^ common, against his co-tenant, who has forcibly evic- 
ted bhn. 

The Court are of opinion, that the plaintiff may declare fot 
the whole in $eterehy, and the verdict may be returned for the 
ftX^itiilS to recover such interest or share^ as is conformable to 
his evidence. See 1 Burr. 326. Chapin v. Scott, Chipman's 

Bep^.' 33, • 

In this caae, the verdict was for the whole premises demand- 
ed ; ba| ^ -Court will not grant ^ new trial, for it appears 
fibm the ca^e, that on the trial, the defendants did not claini 
Ihatthe verdict should ejicept any part of the land, and thait 
^ de^figndetats did not furnish any evidence, Ify which the «Jury 
could ascertarin the qudfiiiiyof interest^ their proprietary share 
was ettfd^d' tq : If they had been guilty of an actual ouster, 
tho burden of proof lay on Aem, to shew their rights and the 
umotmt of their interest. 

The defeiKkfits did not request the Judge to instruct the 
Jury,'0|i the subject of returning a verdict, for an undivided 
share, but pnly raised the que&Uon, whether fhe plaintiff could 
recover at ail^ on tki9 dectaraii^i* 

. Finally— The real question, in dispute, ^a?, whether the lot 
in question, had been severed to the right, either of the plain-' 
tiff, or of the defendants, and the Court see no reason why thi$ 
^eation ^ould be again litigated. 

• ]!d[otiqxi dj^miissed, and Ji^gmerrt rendered on verdict. 
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JVb. 7. 
ETARTS against DUNTOM ST. AL. WroMhim, xmi. 



BEFOBB diruiOB of a town, by draft, the propilctor* IB&7, uttder tlM Ststatcs, vote 
to a fubUe righif the lot, o» whicli a itttler is placed, noder tint richt 

PUintilF ia c;jcct|iieDt, apunit tcveral, mu|t prove all the defendants in pofBCsnon, in 
order to recover against all. 

THIS action was tried at June term, 1017. Plea— scv^raUy 
not guilty. On the trial the plaintiff claimed title- to said lot, 
under the right of Seth Denio, one of the original fMroprietOFB 
of said town, and also under a possession taken K>f said lot, in 
1789 or '90, and a survey bill made thereof, and recorckd ift 
1792, and holding the possession thereof until the disseisett 
complained of in the writ ; which evidence was admitted. 

The defendants claim title to said lot, under the Rev. Pub- 
Hus V. Booge, as belonging to the right of the first settled min- 
ister, in said town, and also by fifteen years possession in thain^ 
selves and those under whom they claim. Plaintiff admits 
there was one right reserved in the charfer of *aiid town,: far 
the first settled minister. Defendant;^ offer to prove by^ tke 
proprietors records, that on the 6th day of April, ld06,'the 
proprietors voted the lot in question, to tfce ministerial rigbt, 
PubKus V. Booge, settler ; the plaintiff admitis the town was 
legally surveyed, and the proprietors' meeting^ legally warned, 
for dividing the town, and voting lots to settlers ; • but, dEmtetid- 
ed that the proprietors could not vote a lot to a settles' uiidw 
the ministerial right. ' 

Decided by the Judge — That t&e public rights in a town 
could be designated by draft only, that until such division ^9s 
made, the Select men of the town had no authbrity as ^tieA^'fo 
designate, take possession of, or lease out any portion tf the 
land, in their town, as of, and belonging to, the ministericd 
right; and the evidence was. rejected. 

Defendants offered to prove, that the Select men of Georgia, 
in 1790, took possession of said lot, occupied and improved 
the same, as a lot belonging to the first settled minister in said 
town., until 1 804, and then delivered the same to the said Boege. 
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This was objected to by the plaihtiff, no division of the towns 
at that time, having been actually made, by the proprietors. 

The Judge admitted it so far only as to shew that the plmm* 
tiff had not made or maintained a possession, on said lot ; but 
rejected it as improper, to sheW dhy right in defendants. 

The defendants offered to shew, that the Select men of said 
town, in 1799, took possession of said lot, occupied and im* 
proved the same, until 1804»and then delivered possession 
thereof to said Booge ; objected to, and rejected by the Jugde. 

The defendants offered to prove, that in 1 802, the said Booge 
was legldly settled a oainitit^r in daid Georgia, and tht first set^ 
tied minister iii said town ; objected to^ and rejected by ike 

. TH6 evideme was offered to shew more than two of the de* 
^eodants in possession, (there were five defendants;) 

The Judge charged the Jury> that, as the pleadings stood, if 
thiey found, for the plaintiff^ they might find all the defendants 

. Verdict far plafetiff, and motioft fdir ftew trial, Ibunded on 
eacceptiona. to^the opimoi^s ^nd th^f^eof th^ Judge^ 

.Opiiiioii of (he Goiift : * 

U The defendants, ought to hayebeen permitted to shew, 
limA the Seloct men had placed a. settlor on the l^t kk quej^tion^ 
and that the same was voted, to the ministerial right, accord- 
ing to the provisions of the Statute. 2 yoL p. 316. 
. 2. The Judge ought to hav^ charged the Jury, that the plain- 
tiff could recover against those defendants ot^ who were prov- 
^. to be. in possession* 

See Mortgage. 4. Judgment 2. 



fiNOORSJEE—See t^f omissbry Note 4. Exrs. And Adhi* ^. 
I^otlbeS. 
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ERROR. 

JVa. 1. 
ANONYMOUS, ifoi^itng/im, 1816, 

Judgment of Court, for a sum «zceediag the sum total 
In the ad d^mQum, is errors 



JVb. 2. ■ • ' • ' 

siiADE fl^atof/ DAT. FranWt/i, 1816. 

THE decision of a formier Court, that there is error in th^ 
judgment, &c. and the same be reversed, and set a^id^, is con- 
clusive upon the Court, at a subsequent term, to whi(;h the caiose. 
is continued, for the court to render such judgment as the County 
Court ought to have rendered, . 



J^o. 3. 
HATHAWAY oiOimi BUETON. JFrmMm, iStS. 

A rule entered into by the parties, that the cause shall b^ 
tried by the Court, may be enfereed by the Court ; and if the 
party refuses to put the issue to the Court, in pleading, it #ill 
not be error in the Court, to render judgment for want of a plea.* 



JVb. 4* 
ANBABW AgOMitl CONRO. FrankUn, 1816. 

IT appeared that the declaration complained of an Assault 
and battery on personal property ; there was a plek of hot 
guilty, to the assault and battery, and issue closed to the Jury 
thereon ; ther^ was a ferther plea in bar^ justifying the trespasa 
upon the property, to which there was a replication of de inju-. 
ra, ^. concluded to the country, to this there was a special 
demurter and joinder. 

The riscord shewed no trial of the issue of« fact and no othei^ 
judgment,except in the^e word? : <^I>amages $5$ ; Cost ^S7,56!> 
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agreed to.'' A plea in abatement t^ the writ of error, alleclg^ 
ing that there was no judgmmU Replication : There was si 
judgment and execution' for the said suni of $SZ damages, 
^37,58 costs: Demurrer. 

Tlie Court d^ided. There "was error in the record and 
judgment of the County Coiirt, and that the same be set asidej 
&c. and the cause continued far this Court to render such 
judgment as the 'County Court ought to have rendered; 



T?HE Cotirt Wil! not, on motion, di^iss a petition for a new - 
iri^I, in*a dase where the judghlent was against the plaintiff ill 
error, who alledges, sis cause for ne^fr tristl; that the Oo4ti were * 
niistaken in the law, and where -Ae authorities cited in the pe- 
tition to shew that the Coiirt had mistaken the law, are all strong: 

NoTi. At the next term of the Coart in BeoBiagtoe Goonty, the Court decided to 
diflmiN the petitaoQ withMt ft.biariaj| m the Mfeili» Aiporter/ 

See Abatement 13. Audita Querela 1« 
KStOPPBL— See Judgment I . Error 2; 



ESCAPE. 

LEONAKD against HOIT. Addison, 1819. 

A proonef toofiaed oo execatioo, founded oa trefpait, cannot be admitted to the lio- 
ertkl of the piisoD. 

CASE stated. The plaintiff had recovered judgment agairut 
one £. W. Judd, in an action of ttespa^B "ti et amtis, for $ 1 4M^ ^ 
and took out execution ; upon this execution, the 'said Judd waa 
tQsif&itted to the prison of Addison County^ df which defe&d-^ 
ant was keeper ; the nature of the actidn was duly certified in 
thefexecntion* The defendant penaitted Judd to go at lai^^ 
within the kKerties of tjie prisour * ^ 
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Question. Js derciidanl chargeable for an escape ' 
Phelps, for ihe plaintifF, contended — Tliai the riglil of ad- 
mission to the liberties of the prison, is a right created by 
Statute, and witlioiit statutory provision could neither be claim. 
cd by the prisoner, or granted by the Sheriff; that our Statute 
does not extend thts right to cases of cotninitiDent for torts. 1 
Slat. 283. 

Contra. Chipman sxir] Edmond — That in aH cases where there 
are rules or liberties to a prison, there can be no escape, where 
the prisoner, on execution, remains within those rules and limits. 
Our liberlits are precisely simitar to the rules of the public pris- 
ons in England, as the Slarshalsea, Fleet, and King's Bench 
prisons. In public prisons, it is a rule of common law, thai 
liberties are to be set out. If the description of persons, com- 
mitted on execution, not founded on contract, cannot be admit* 
ted to the liberties, our system is imperfect. The law is, that 
in case of prisoners for debt, the Sheriff is compelhd to admit 
them to the liberties of the prison upon bonds \ but in case of 
prisoners confined on execution, founded on trespasses, &c. it 
is optional with the Sheriff, to admit them to the liberties or not ; 
he can give them that privilege and recommit them as often as 
he pleases ; they are entirely under the control of the Sheriff. 

Phelps, in reply — The origin of the m/ci, in the public pris- 
ons in England, was, that the prisoners became so numerous, 
that no one building could contain them, and an ^€t was passed 
authorising the Court to make rules, setting out the limits of 
the prison, and declaring such limits, so set out, to be the samrf 
as the original prison, and prisoners were located in those lim- 
its, at the discretion of the Court, who could give them a great- 
er, or less degree of liberty. 

By the Court. The departure from the prison, set forth in 
the case stated, is an escape ; a prisoner cannot be admitted to 
the liberties of the prison, except in the cases where the priv- 
ilege is expresslif given by Statute. 

Judgment, that defendant is guilty. 
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WIIiLARD agaiMt HA.T|1AWAY £!T A^.. AddiiWL, 1816. 

WHERE thei« are limiu, of a certain extent, assigned by 
the County Court, for a JaiUya^, at the time the prisoner was 
admitted to the 4ib^tie$, and the limits, were afterwards enlarg- 
ed, and then again contracted, under the Statute of 1813, the 
prisoner was held to be guilty of an escape, for not returnii:^ 
and continuing in the la»t mentioned limits* 

See Wait v. Dana. Bail Bond 3< 

EVIDENCE. 

M6. I. 

RETNOLUS agaia SCOTT. FfmJtUn, Ui9. 

A penal bond to re-convey lands is a mortgage ; but it may 
be discharged and satisfied, as any other bond, and the proof 
of its satisfaction, may be made by parol evidence. 

* * * • 

M). 2. 
FISHER againsi BEEKER. BuiUmi, 1816. 

• 4 

UNDER the Statute authori$ii\g commissioners to lay out 
^turnpike roads, and to set over old road, if old road, in the 
opinion of the Select men, may be discontinued ; it was held, 
if it does not appear from the doings of commissioners, as re- 
eardedy or from some official act of Select pen, in writings that 
the' Select men had expressed their opinion -, the setting over 
was irregular and v<4d« That the opinion of the Select men 
«ould not be shewn hj parole 
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SESSIONS €«aMU<' GILBERT. JRii/fonif, 1816. 

A general receipt in full of all demands, cannot be explained 
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or impcachct], by parol tesitmony^; niisfake or fiautl would bt; 
cause for admiUing paro) testimony to do away its ciliects. 



Ab. i. 

ANONVMOUS. Wiuhinglan, M6. 

A note, executed in ihe time of the Stamp Act, and not 
stamped, caaDol be given in evidence to the Jury, without be- 
ing stamped. The penalty enacting this disability, is saved in 
the proviso of the law repealing the Stamp Act. Quere de hoc. 

After judgment it was discovered that the Stamp Act was not 
a perpetual Statute. 

TREASDREB OF ST. ALBANS agaitul GIBBS. fVanilm, 11116. 

A town record is not evidence to shew the formation of a 
Society, under the 2d Section of the Act for the support of the 
Gospel, nor is it competent for the Town Clerk as suck, to cer- 
tify the record of the warning, holding, and organization of the 
same. A Town Treasurer, as such, cannot hold "^al estate in 
trust. 

Xo. G. 
PHELPS ogaiail MOTT. FraMin, IfllG. 
IN an action, for money had an*i received, it is legal evi- 
dence for the plaintilf to shew a draft or order given by him 
lo defendant on a third person. 



M.7. 
STATE egainil ROWLEY. Chiltaidm, 1816. 
AN Indictment for forgery, alledging the word birch to have 
been altered haleh, by erasing the letters ire, and inserlipg the 
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letters ate, is well supported by evidence only as to the erasing 
of ir and inserting at, wiAout regard to ^e letter c. 



JVo. $. 
PETtlPOKB againtt ftQSE. henninitton^ |817. 

DECLARATIONS of persons deceased, in relation to thi^ 
ancient course - of water, may be given in evidence* A depo- 
sition which has no certificate of its having been ppened in 
Pourt, having been read on fonder a trial, without objections 
will not be rejected for want of the ccrti4ca,tc« 



•ATo. 9. 

If AIT againti FAIRBANKS. Windham, 1817. 

A note of the following tenor, viz : 

f*Ward8baro^ Jw. 9, |813. 

^*For value received of Parly Fairbanks, | promise to pay 
hhn, or his order^ the stim ' of one hundred and ninety dollars 
of good cusiofn cow^hid^ boots, at four dollars per pair ; said 
boots to be delivered at my shop in Wardsboro', in two years 
fyom the first day of January instant, one half of said boots 
to be horse-'bide legs, and on^ half of the other to be good 
kip-skin legs ;'^-^is ambiguous, and parol proof is admissible 
to shew the agreement and iinderstanding of the parties^ in re** 
lation to the kind, quality, and worth of the boots intended ; 
there being no definite mf^aning attached to the words^ *<good 
^HstOBkCow^hide,'^ jic^ 



JVb. 10. 

KNIG0T agaiwi STEVENS. Windham, IdlT. 

IN this cause the Court set aside the judgment of the County 
Court, it appearing from the bill of ezceptioos that the County 
Court admitted testimony of the declarations of perscos inter^ 
jssted) w^ a variety of hearsay testimony # 
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M. 11. 

STATE againit PROSPER LAWRENCE. Wvidi«r, 18IT. • 
OTHER testimony than the President and Cashier is admit- 
ted, to prove a bank note counterfeit ; other testimony than 
such PS have seen the President or Cashier write, or are ac- 
quainted with their hand writing, (except from seeing the hilts 
in circulation,) is admissible, to prove a bill counterfeit. 

JVb. 12. . .... 

BATES asaintt HARTIX. Oramgt, IBIT. 
EVIDENCE of express warranty, alone, will not support a 
declaration for deceit or fraud, in the sale of a horse. 

Wo. 13. 
BUBTON egaiail FERRIS. Prattklin, 1820. 

ACTION oa book ■gHinit A and B, u parlnera, nan ett aa to A, Bpleails in bar liia| 
be wia DOt B parloer vith A ; verdict for plaintiS'. On tlie trial before the auditor tbe 
verdict ii DO evidence tbat Ihe nrtidn cliargied id plaiatiff's baak nere delivered, do 
account of tlie parlnersiiip concern. The parlies may be eiaroined u to [he fart, on 
nhoie account Ibe articles were delivered. 

THIS was an action on book, in favor of the plaintifi' against 
Andrew Bostwick and Jonathan Ferris ; the writ was returned 
non est, as to Bostwick. Ferris after havihg oyer of plaintitf's 
book, pleaded in bar, that he was not partner with Bostwick, 
during the time embraced in the plaintiiPs account. Issue of 
fact, and verdict for plaintiff. George Robinson, Esq. was ap- 
pointed auditor, who reported to this Court a balance in favor 
of the plaintiff of |5425, 41. Exceptions were taken to the 
report, which were decided as follows ; 

1. The auditor decided that the defendant as partner wai 
prima facie accountable for all those things, contained in plain- 
tiff's account, as it appeared on oyer, which were proper sub- 
jects of book charge. The Court are of opinion this decision 
was incorrect ; the verdict was conclasive onlg as to the foe' 
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of partnership between Boslwick and Ferris, but furnished no 
evidence, ihal any of the articles specified in oyer, were deliv- 
ered to Bostnick on account of the partnership concern. 

2. The auditor refused to permit the parties to be examined 
as to the fact on whose account the articles were delivered. 
This was also incorrect ; the parties were competent witnesses 
each for himself, and each for the other, and ought to have been 
permitted to testify as to the quantity, quality, and delivery, of 
the articles, and also as to their vlaue, and on nihoae account 
they were delivered, whether on the partnership or individual 
account. Report set aside, and a new trial before auditor 
granted. 

NoTJi. TIlip caaie was tried «nd Jecided by one Judge, (Doolillle.J 



DOW^rs agaimt WEBSTEB. Franklin, ISiZO. 
Wf(Ba& xnte, firen Air loodi leld, wat vrllUD tat ^00, farel evidtocc it not ad 
Mliiible to ibew a mistake in the Mim, menty hf jtrtt'mg, that tiis price of tbe {oodi 
loU, wii dlffereaC tiora that elpreraed id the Bote. 

ACTION on note, as follows : 

. "Georgia, July 17, 1811. 

"By the first day of October, 1317, for value received, I 
promise to pay Bushnall B. Downs, or order,' two hundred dol- 
lars worth of good neat saleable cattle, (bulls and stags except- 
ed,) and none ov« ei^t yeers-t^d ; aaid cattle to be delivered 
at the dwelling house of Samuel Webster, in Fairfax, with itv- 
terest ustil paid, as witness my hand. 

"SAMUEL WEBSTER. 

''GeMge Steele." 

Plea, non aasnmpsit. On tbe trial, at September adjourned 
tMin, A. D. 1818, the defendant offered to give in evidence, by 
or^ testimony ; that on the 1 7th day of July, A. D. 1811, the 
day of the date of said note, at Georgia aforesaid, the plaintiff 
Sbld to the defendant, a quantity oi goods, at the jwice of elev- 
en hundred (Mlare ; that then and there, the defendant execut- 
ed to the plaintitf, four promissory notes, for the sum of iv-» 
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UiliuJUiul^allard each, and one for llie sum ol.' one hundred doU 
lars i that four of said notes, for the sum of two hundred dol- 
lars each, had been paid by defendant, and were ready to be 
shewn in Court, and that the note in question was given on 
account of the.contract and sale of the goods aforesaid — which 
evidence was rejected by the Judge. 

The defendant furthei; offered to give in evidenpE, that ih^ 
note had been niatilated, when in pdaaeasioAaf the pUintiff^ 
to thai figures on.the.A^in of £aid.oote..deugnaUi]g Ibe 
amount of said aote» had been cut off- The only, evidence of- 
fered of this &ct, was the appetvance of the note itself, vhich 
evidence was rej^ted by the Judge; 

Verdict for plaintiC 

Motion for new trials oh elcaptibn to the opinion of the 
Judge. 

In support of the motion defendant contended, that pard ev- 
idence ought to have been admitted, by the Judge, to shew that 
the note ought to have been written for one hundred d<^lars ; 
there are exceptions to the rule that parol evidence cannot be- 
iidmitted to contradict, add to, or vary, the terms of a written 
instrutnaBtX 3 Teno. Rep; 369;, S- Johnson 378; 3 Johnson 
319. 5 Johnson 63. 8 Johnson 389. C Mass. R. 340. « 
Crancksas. SCrutchail. 3D«I(.171. 1 Ts^er 383. 

2. That the note being mutilated by the piaiotifTs cutting 
00* the Sglirep .op U)e !]i^4in^ is . evidence of. frauds . 

Contra. That pared «vidcst:e isaot admissible to ^ew that 
the note was given, by mistake, for |300 Instead of ^lOO, or 
in any way to vary (h- alter the terms of the DOtCf uciless it cad 
be made to appear (hat the plaintiff was guilty of a fraud ii 
obtaining tbo execution of the note. 3 Bla. R. 1349. 8 T. 
^ep. 379. Peak's Ev. 115. 

By the Court. Id this case the defendant offered to prove 
that the price of the goods, as agreed upon', was diflbrent hotn. 
that expressed in ,tb« notes ; he did not offer' any evidence of 
fraud or oUatake other than ir inferred from the price of- the 
goods. 
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■ The Court consider that when the signer of a note is per- 
fectly capable of transacting business of this Itind, and alledges 
no fraud, it would be dangerous to permit the amount of obli- 
gation, or notes, given for property sold, to be controlled by 
oral teslimony, that the bargain, as to the price, was, according 
to the recollection of witnesses, different from that expressed 
in the written contract. Such evidence would set afloat aU 
written securities, and the amount of a note would depend, not 
upon the sum expressed in the note itself, but upon the recol- 
lection of by-standers, as to the price oi the property sold. 

2. From the appearance of the note there was no muti- 
lation, proper for the Jury to take into consideration. No evi. 
dence was offered to prove there ever were ariy figures on the 
margin of the note, or that the iiote was ever different from 
what it appeared to be on trial. 

Motion dismissed. New trial not granted. 

Judgment i^endered on verdict, with additional costs- 



itteo eootiact, tliia endortcineiit i> mide, "hj ■gmmeatl tX par 
i£G«)," parol eTideiiPe is sdmitiible to prove tbe coaiidcratioa ol 

2. In caK oF t ivecial nritteii contract, nod maotj ariraaced upoa It, and th« prom' 
jinie claimi dsmagei, botb an tke ground of On ■ou-peiforiDSiKe, aad ot the aoBKy ad- 
ranced, the parUei ma; mbpiit the ipecial damaja to arbltratioa, diitioel bvn tbe 

S. A-Dcr an Biiird en aich nibminioci, the prouiiHce my nalotiia an acUoo Tor tbt 
waoly aimottt alooe. 

THI3 W3« tin action of assumpsit, for money had and feceiv.' 
cd, and tnoney paid. Plea, non assumpsit; 

Th« plaiDtiff, in support of bis declaration, offeree! a witness 
to proTe that Alexander Scott left with the witness, as bis at- 
torney, certain reoeipts of tbe tenor following : 

"Received, Montreal, February $,1810, from Mi. Olirer 
Shjrtl)^ sixty-eight pounds one shilling and nine pence, on 
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account of a contract of ten thousand Staves, to be detivcretl 

in Quebec, &c. Signed^ 

"JOSEPH MOTT/' 
"■Ormeglovin, March ^l, 1810, 

"Received of Oliver Shirlliff", on a contract between said 
SliirtlitT and myself, fifty pounds, Halifax currency, which I, 
on my part, am to fulfil according to the tenor of said contract. 

"JOSEPH MOTT." 
And that the receipts had been lost ; objection by defendant, 
and objection over-ruled by the Judge. Witness proved the 
above facta ; and plaintiff farther proved that Mott had ac- 
knowledged that he executed receipts of that tenor to Shirtliff, 

The defeudant then produced an agreement, made between 
Molt ^ Shirtliff, of the following tenor ; (the agreement was 
to deliver a quantity of lumber at Quebec, in the month of Jane, 
1810, at a stipulated price ;) on which agreemnnt was endors- 
ed as follows : 

"Jllburgk, Sept. '20, 1810. 

"By agreement of jjarlies, this contract is satisfied, 
"Signed, 

"JOSEPH MOTT, 
"OLIVER SHIRTLIFF." 

This agreement and endorsement was admitted by the plain- 
tiff; and it was also admitted, that the money, advanced by 
Shirtliff to Mott, as specified in aaid rece^fs, was advanced 
on said contract. 

The plaintiff then offered to prove, by parol, tbat Shirtliff 
had heretofore commence)] two actions against said Mott, one 
on the contract, to recover damages of Mott, for the non-per- 
formance of the contract ; the other to recover back the money 
advanced, mentioned in said receipts. That Shirtliff and Mott, 
pending those actions, agreed to submit to arbitrators the ac- 
tion commenced to recover damages for the non-performance 
of the contract, and did submit, and the arbitrators made an 
award, that said Mott should pay to Shirtliffj as damages for 
the non-performance ef said contract, the sum of ^98,00 ; that 
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Mott and Shirtliff acquiesced in ihc atvard, and Molt paid the 
sum of ^98,00 to Shirtlifif, and that said endorsement was made 
in consideration of said award, vrhicli evidence was admitted. 
The above mentioned suits were not prosecuted to final judj;- 
ment, but were withdrawn. 

The plaintiff offered to prove further, by parol, that at the 
time of making the submission, as aforesaid, the subject of the i 

money advanced, as specified in the receipts, was not submit- , 

ted, but expressly excepted in making the submission, and the | 

only question submitted to arbitration, was, the subject of dam- I 

ages or penalty for the non-performance of the contract ; and , 

further, to prove, that Molt practised fraud in obtaiuing the 
submission. To this evidence the defendant objected, and in- ' 

sisted that the submission embraced the whole subject matter 
of the contract, and that the award operated as an extinguish- 
ment of the whole contract, and consequently of plaintiff's 
right of action. 

The Judge decided that plaintiff might prove, that the de- 
fendant practised fraud in obtaining the submission, and that 
the receipts, which were the ground of the present action, were 
expressly excepted out of the submission, by the parties, at the 
time of making the submission. 

The plaintiff introduced evidence tending to show thai the 
receipts were expressly excepted out of the submission ; and 
also that defendant intimated, after the award was made and 
published, that it would cut off the receipts. 

Verdict for plaintiff. Exceptions by defendant, &c. 

For defendant Aldia and Turner insisted : 

1. That the lumber contract between Shirtliff and Molt, by 
the writing on the back of it, signed by Shirtliff and Mott, is 
completely discharged ; the object and tendency of the above 
evidence was to destroy that discharge, by shewing that the 
damages, paid to Shirtliff for the non-performance of the con- 
tract, did not include damages that Shirtliff had sustained for 
money advanced on the contract, and therefore, that the fore- 
going wriUng, on the back of the contract, was not designed 
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at a cooiplate, but onlf a partial djicharje of' the ciMUraet ; - 
this parol evidence cooltadicts. the written dtscbarge, and is <ool i 
adnsissible. 3 Wills. S75. 3 Bla. Rep. 1249. Strs. 794, 
1361. 5C^e97. 

' 9. That an action of aesiaapeit will oot lie to recover mooty 
adTaoced on a special ctnitRet, unlets the contract has been 
rescinded in Mq, and the parties placed in slata quo. If the 
contract has not been performed in whole or in pan, tho partj:^ 
raayeitherresciBd the contract, and recover the moaey advanc- 
ed, or sue on the contract and recover d&magea for the ncni-per.^ 
Connaiice ; th« f>arty may take either remedy at hi«' cleetioii, 
but be canno^ h&vebolh. 1 JSap. se?. ] Tern. 133, Tower, 
T. Paroett. I Poug. S3. Cow. 618. 7 3?arm.'181^ 5East.45I. 

S. The award in this case was a satufactioB of the cmifract, 
and'all cl^inis uaderthe contract, the plaintiff recovered and' 
received daraages, and he can have no other claioi. 

Conira. Wttmore and Sw^ — That parol evitjesceiB adaiis- 
sibkf to shew tbeconfideration of the eadorBmentiOR thebtiek 
of the contract, and that the reteipts were expreuly exceptetd" ' 
out of the submission.. 3 Xerm. 474. 

That a subaission may be general, coi^irAheadiBg all mU- 
ten in dispute, ae special, including only spote particular mat- 
ter in dispute. Jac. L. D. Title Awaits. 

Opinion of the Court. It does not appear there was nny 
evideiice of fraud In obtaining ^le subouMion. 

Tie endorsement on the contract •does inA express the con- 
sideration for making il ; it was open to parol evidence to^prove 
such consideration ; when tlMS was proved, the agreetnent eo' 
dorsed ni^t be limited- in iis- effects, by the consideration on 
whicb it was mftde< 

3. Admit the prioci^tes advanced by' the defendant, tl»t 
money advanced upon a special contract, is identifi«d with the 
contract, that the pwty can. havf bvt one remedy, either forr 
damages for noo-peKfonnauce, cv action for iheaDney atU 
vanced, on a total ahaJuSjument of the contract; and, that 
damages recfivefBd m & »»k at lajv. in the erdinaty Cf^rse, 
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would include money sdvanced, as well as special damages. 
Yet the plainiiff had a tight to recover damages on two distinct ■ 
groLincls. One on account of th^ money advanced ; the other 
Buch damages br the breach of the contract simply as he would 
have been entitled to, had no money been advanced. It was 
in the power of the parties to separate the&e claims, distinct in 
fact though connected in law ; the amount of money advanced 
might be an admitted claim, and no dispute as to the amount 
tlie damages distinct from the money advanced, might be a sub- 
ject of dispute, and the parlies could submit to arbitration (Jie 
subject of damages arising from npn-performance alone, and. 
expressly leave the claim for Bioney advanced as a distinct debt. 
Where the parties had thus, by express agreement, separated . 
the two claims, each might be the foundation of an action, dis- 
tinct from the other, one for the money, the other for the sum 
awarded, on the award. 

3. The award derived its validity and effect wholly from the 
submission which was by parol, no other than parol evidence 
could exist as to the extent of the submission, and what it em- 
braced. 

4. It appears (hat the award in this case, was made upon a 
subnawipa by parol, { that the submission ei^fM*/^ excepted ■ 
tljerecetpis in question, and guv? the arjaitraitflrs! no otiierpojfr ; 
er, ihan to. ascertaiia the amount Of dam^^s distMct.fiioidLtlMf. 
mooey 'advanced ; they loade an award on thift subansaion, tbis 
award w»s the conaideiatioii of the ei^Esement go die con" 
tract; the endorsement made upoa this oon^idf ration coi^ld-sat' 
isfy no part of the claim for money advaj)G«d ; the 4efendant - 
had.' voluDbwijy MpiTOted this: cUiiOf frfMK ^ one awbXJtteil, 
and the plaintiff is entitled fo this action lo recover ttt^soney.,; 

Mew tml ne^ graotfd^ 

>», 16i 
^ HAWKS again$i BALDWIN U CO. Waihinglim, 1S19; 

a Ott back oT a writ, ihewini legal lervicf of tlie writ, 
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Amdila Qutrelth Tbe said Hawks complaim, that said Baldi 
win & Co. took out two writs of scire facias, in their lavor, 
against him, as bail for one David Allen, and delivered them 
to David Harrington, a deputy sheriff, for service ; that said 
Hamogton not having served said writs, or given him any 
notice of the same, falsely made return tliat he served said 
writs on said Hawks, on the 17th day of February, 1817, by 
attaching said Hawks' body, ^c. And said Hawks alledges in 
his complaint, that neither said Harrington, nor any other per- 
son ever served said writs of scire facias upon bim, or gave 
him any notice to appear and shew cause against the same, and 
that he had no day in Court ; that judgment was rendered 
against him on said writs of scire facias, and execution issued, 
and said Baldwin & Co. by virtue of said execution threaten 
to imprison said Hawks. 

Pita. That the plaintiff from having and maintaining his 
.aclion thereof, ought to be barred, because they say the said 
David Harrington, on die I7th day of February, 1817, waS a 
legal deputy sheriff, ia and for the county of Washington, and 
by law, had good right to serve said writs of scire facias, on 
the said Hawks, and then at Moretown, in said county, the said 
Harrington, being deputy sheriff, served said writs of scire fa- 
cias, on the said Hawks, by attaching the body of said Hawks, 
and then and there reading the same in his hearing, &c. 

Seplkalion. That said Harrington, deputy sheriff, did not 
serve said writs of scire facias, on said Hawks, on said 17th 
day of February, or at any time before or after, and issue was 
joined to the country. 

Oa the trial, at June term, 1818, the defendanU gave in evi- 
dence to the Jury, the writs of scire facias described in the 
declaration, and David Harrington's returns tiiereon endorsed, 
by which returns it appeared the said writs were duly servei^. 
by said Harrington, as deputy Sheriff. 

It was conceded by the plaintiff that s^id Harrington was 
deputy sheriff, and had right to serve said writs in the manner 
they purported to be served. The plaintiff offered parol evi- 
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d^rice to prove, that the returns endorsed on ^aid writs, were 
false^ and that said writs were not served. 

To the admission of parol evidence, or apy other evidence, 
to controvert or disprove said returns, the defendants objected^ 
because the sheriff was not a party to the present suit, and his 
returns on the writs of scire facias were conclusive evidence 
that the writs were served, which could not be controverted in 
any action where the sheriff or said Harrington was not a party. • 

The objection was over-ruled by the Judge, and parol evi- 
dence was admitted. 

Verdict for complainant. 

Motion for new trial, founded on exceptions to the decision 
of the Judge. 

In support of th^ motion, it was contended : 

1. An Audita Querela is, where a defendant against whom 
a judgment is recovered, and who is therefore in danger of ex- 
ecution, or actually in execution, may be discharged or reliev- 
ed, upon good matter of discharge, which has happened sinc^ 
the judgment. 3 Black. 405. 2 Sand 148.' 

If the matter set forth in the Audita Querela would not amount 
to a sufficient discbarge, if the party had an opportunity ta 
plead it, it furnishes no cause for an Audita Querela, and no 
i^Iief can be granted. Vide ut supra. 

2# Where a writ is returned by an officer, as duly served, 
the defendant is estopped from denying the service, and cannot 
plead in abatement of the writ^ by alledging a matter repugnant 
to the return ; if the return be false, his only remedy is by ac- 
tion against the officer, for a false return. Slay ton v. Inhabi- 
tants of Chester, 4 Mass. Rep. 478. 

The return of a sheriff, that dower hath been set out oo a 
Writ of seizen of dower, by three disinterested freeholders is 
conclusive^ and if not true he is liable to an action for a false 
return. Easterbrooks v. Hapgood, 10 Mass. Rep. 313. 

If a sheriff return that he has warned defendant, when in 
fact he has not, Audita Querela does not lie, the remedy is 
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against the sheriff I'or a false return. 2 SaUnder''s Rep. 148/ 

ao(e. 

In this case the plaintiff's remedy, if he hath been injured, 
is an action on the case, against the sheriff, the very person 
who caused the injury, and not an action against the defend- 
ants, who had no knowledge but that the writs had been legally 
served. The sheriff ia empowered, in his owii county, to serve 
and execute all lawful writs, &c. to him directed, and his cer- 
tificate or return, is evidence of the service. 1 Stat. p. 308. 

If any sheriff shall make a false or undue return of any writ, 
&.C. he shall be liable to a fine not exceeding ^ I Ot), and to pay 
the party grieved, all damages, thereby, in any way, sustained, 
with costs. 1 Stat. 312. 

The question, whether the return of a sheriff, be false or 
true, can be tried only in an action against the Sheriff, for a 
false return. Vide cases before cited. 

If the defendant is estopped from denying the service of the 
writ, and can alledge nothing in a plea of abatement repugnant 
to the officer's return, he cannot give such repugnant matter in 
evidence on Audita Querela, but is concluded by the return of 
the officer. This writ lies only where the parly has a good 
and su^cient plea, and has had no opportunity to plead it. 

Contra. An Audita Querela is said to be in nature of a bill 
in equity, an allegation of fraud and deceit seems to be essen- 
tial, and the case supposed must be one where legal process 
has been abused and injuriously employed to purposes of fraud 
and oppression. But allegatidns of abuse are not to be heard 
as a ground of complaint, where the party complaining has had 
a legal opportunity of defence, or where the injury, if one hae 
been sustained, is to be attributed to his own neglect, for other- 
wise litigation would be endless. Lovejoy v. Webber, IP 
Mass. Rep. 101. 

It is a well settled principle in Chancery that relief may be 
obtained, not only against writineis, deeds, and the most solemn 
assurancesj^but against judgment;., and decrees, if obtained by 
fraud. 1 Vesey J 70, 284, 289. 
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A judgidedt, fraudutefitlj^ obuinedy niay be teUevf^d against 
inequity. 1 Johnson^s Cases 491. 

So it may be avoided at law. tot fraiid ii an ettrin^ic coHa- 
terial act, which vitiates tbft most soknin prd5eedil)gs of GouHi^ 
of justice. Philips' Ev. 242. . . , 

Lord Cokd sayii it vitlateid all judicial acti^, whetheir ecclesi- 
astical or temporal. Fonil«*s' Case, 3 Co. R. 78. 

In the fjreaent case the said D. Baldwin & Co. codtehd that 
■ the returns of Harrington, on the writs bf scire facias, are con- 
clusive, and estop Hawks fr8ai giving evidence to the contrary,' 
on the issue aforesaid. 

The returll 6t i Sheriif, Mpori a writ which has been duly 
returned and filed, k prifrta fdcie evidence df the fact therein^ 
stated. Philips^ Ev. 4?4.' 1 1 East. 2Sr7. 

But, if the Sheriff's t^eturii be cdbcltisive, and dpe^teS as 
an estoppel, in any case, it cannot be so in the present, Whei*e 
it.is only us«d in. evidence to the Jury, on trial of ah issue of 
fact. That which a party, wduld avail hiztiself of^ by way of 
estoppel, must be So pleaded, and relied on as sucUi 

By the Court. The returns of the oi&cer, shewing thdi he 
had duly served the writs of scire facias., are conoltmve. betweed 
ihesa parties ; the complainant, cannot controvert thefeturns, 
except in an action agaitist the officer, for a false return. 

KeW trial -granted* 



"* 
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. llSHtJSH a^ainit COOK. JPrani/i^, 1819. 

^RAJfTEB ID .a deed^ne^ upt fitHfe tM^ appoiAtmeiit of the public omeer, whose 
duty li if to record such deed. 

k Landlord ii ntf^ cOncldded by a IddgtUeat in ejeiitofeot^ agahitft* hii %^ttat, by pai^ 
>eafe, ht orast be Jpined In the sAit, to^ be edaeUiM^ by tMe ' Jodgmeat; 

THIS was an action on ejectment, for lot No- 3, of the first 
divmoDr ot land^ in the towa of Georgia, laid to the right of 
JoMak Wttlard^ original proprietor. 

Plea — ^General issue. 
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Verdict for plaintiff, and a bill of exceptions filed by defend- 
ants, &LC. 

1. On the trial the defendants offered to give in evidence, 
that a deed, from Abraham Ives to Ira Allen, with the follow- 
ing indorsement, in the hand-writing of said Ira Allen, "Re- 
ceived to record, Nov. 27, 1734. I. Allen, Prop. Clerk" — ac- 
fuall/ lay in the office of said Ira Allen, with said indorsement 
thereon, od &le, from said 37tb day of November, 1784, until 
the 7th day of August, A. D. 1805, and that, daring said time., 
the said Ira Allen acted as Proprietor's Clerk, for said town of 
Georgia, which evidence was rejected. 

2. The defendants o0ered to give in evidence the record 
and judgment of the Circuit Court, May term, 1810, in an ac- 
tion of ejectment, in favor of Robert Bowne, under whom de- 
fendants claim their title to said lot, against one James Good- 
win, who (the plainti^ff contended) waa, at the lime of bringing 
said ejectment in tke Circuit Court, in possession of said lot 
under said plaintiff, by pftrol agreement and lease, by which 
record it appeared that the said Robert Bowne recovered a 
judgment for the seisin, &c. a^inst said Goodwin, on trial, af- 
ter a continuance of said cause, cut application and motioo of 
laid Eliphalet Brush, this evidence was also rejected. 

Opinion of the Court. On the first point the d'ecision of the 
Judge is reversed. The proprietor's Clerk was made a public 
ofiicer, for recording deeds of this description, and it was suffi- 
cient for defendants to establish the fact that Ira Allen acttd as 
proprietor's Clerk, without shewing a regular appointment. 

9. On this point, the decision of the Judge is confirmed ; a 
landlord is not concluded by a judgment against his tenant by 
parol lease ; such a jud^ent is subject to all the provisions 
of the Statute requiring a landlord to be joined in the suit. (Ju- 
diciary Act, Sec. 88.) Though the plaintiff's writ will not 
abate, if laadlord is not jotaed, if tenancy is by parol, and ao- 
koown to the plaiatiff. A landlord is not privi/ to the judg- 
nent against his teBaat> merely by filing an affidavit and mor- 
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ing for a continuance in the cause ; he must be made a fifirty to 
the record, to be concluded by the judgment. 
Verdict set aside, and new trial granted. 
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WOOIXOTT e^mst ORAT. 4ddi$M, 1819. 

^HERB an officer has neglected to retarn a writ, iq an action on note, and k itted for 
)^u negUct, he may in hu defence, impeach tiie note, as havii^ been fraudulently oh^ 
tained of the original defeiid^unts. 

In such actlfHi the officer may givo iu evidence, in mitigation of damages, that the ori, 
gioal defeodanti arc within tb^ reach of procen, and responsible. 

ERROR brought to reverse judgment of Addison Counftjr 
Court. 

The original action was an action on the case, brought by 
Gray against Woolcott, as Sheriffs Deputy, for neglecting to 
return a writ, put into his hands to serve, in favor of , said Grayi 
against Simeon Barnun^ and Cyrus Barnun^, ia an action on 
note. The writ was served on Simeon Barnum onfy, Cyrus 
Barnunt being then out of the State. The officer failed of re- 
mrning the writ to the Justice who issued it; On the tibial of 
the action against Woolcott, the defendant offered to give in 
evidence, that the note, on which Gray's action against the 
Barnums was brought, was fraudulently obtained and void > 
and, secondly, that said Barnum h£^d ever remained within the* 
reach of process, and might have hee^ sued again, 9ind was 
simply responsible, all which evidence was rejecte^. ^rror 
assigned, the exclusion of the evidence as aforesaid^ 

For the plaintiff in error, Seymour contended — ^That it was 
essential to Gray's right of recovery against Woolcott, that he 
should have substantiated his demand against the Barnums ; 
although the note was prima facie evidence of indebtednessi 
yet it might be impeached, and it was competent for Woolcott 
to take the burden of proof on himself, and shew the note to 
be void, and shewing the want of an indebtedness was a com- 
plete defence for Woolcott* Aleunder y. Macaulyi 4 T« R« 
61U 
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2« If there was an iBdebtedneM lh»Bi Bamuns, yet it vrau» 
proper for Woolcolt to hare shewn in mitigation of damages^ 
that nothing bat the price oJf the writ was lost, by its not hav- 
ing been retomed ; by shewing that the debtor might at any 
time have ^en taken upon a new processs, and that he has 
ever remained responsible for Gray's claim. 1 Strange 650. 
1 Bos. and PuL 27. 1 Johnson 21 5. Esp. N. P. cases 475. 

C<mtrq» Chipman, for defendant in error— 3t was neces8»'j 
for Gray to prove a good cause of action against S. & C. Bar- 
nnm ; he did so, by proving his note, but if was not competent 
for the defendant to impeach that cause of action ; if this were 
permitted, then, under the plea ot not guiltt/y the (^er might 
make this defence even if the cause of action was a specially 
although the debtor would have been obliged to plead specially 
and apprize the plaintiff of such defence. 

2. Insolvency of the debtor m^.y be given in evidence in 
mitigation of the damages, but not that the debtor is still able 
to pay. 

The Court decided — That the officer ought to have been 
permitted to impeach the note, and that the evidence he offer- 
ed for that purpose, ought to have been admitted. 

2. That the evideucp offered in mitigation of damages ought 
also to |iave been admitted. 

Judftnentf ' ^That there is error. 

See A9sumpsit4. Bail 1, 2. E^^ctment 3, 3. Commission. 
Fraud. ' tligWays 2, 3. Landlord anid Tenant % Patent 
jlight. Pauper Cases 2, 3, 9. Judgment 2. 

EXCEPTIONSU«M )ie« Tfial }, S. 

IHXECUTOBS ANJJ ADMINlSiaATOHS. 

• • ■ • 1 . ■ . 

JVb. 1. 

ADBIINISTRATpItS OF I>ODOE againtt WETMORB £T. AL. 

Franklin, 1819. 
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JLN ■^ouiu9faratfr,.ap|«ittted i« tlie SUiM of NewrHaiiipihiiti shI not ia tliis State^ 
rannot malotaia ai| action, in this State, in ri^ht of the deceased, fnr property lyiog is 
thif State. 

lo an actioB, oa lait bowl, defendants are not estopped, denying plaintifTs rigbt, as 
adi^iais^ratofs, aktliof^b tHiey reoqremd the orjgKial Jodgmcnt i» Uwt^apadty. 

THIS was an actiorn on Jail bopd, in favor of plaintiffs, of 
New-Boston, in the County of Hillsborough^ and State of New- 
Hacnpsbirfs, administrfitors on the estate of William B. Dodge, 
^aii^t thf 49fipndants* 

Plea in abatement* That the plaintiffs, lire not administra- 
tors, on the gP^ds, chattels or estate of William B. Dodge, ly- 
ing $nd being in the ^tate of Vermont* 

J^e^licQi^m^ That plaintiffs, are administrators, &c« duly 
SLppoiuted, according to the la^ of X^wHampshire^ demurrer*^ 

Farrandj for plaintiffs, contended — That as the former judg- 
ment was recovered, by plaintifis, as administrators, and the 
bond wa^ executed, to them, by defendants, naming them ad^ 
ix^in^strato^s, the defieiidants, are estopped from alledging th^ 
contrary. 

By the Cpu^t* The plaintiffii, cannot be recognized, as ad«< 
mini^U'ators, on the estate of William B. Dodge, lying in this 
State I this suit is brought in right of the deceased, and cannot 
be $u)^tained : as, the defendants cannot be protected, by a pay- 
ment, to the plaintiffs ; the previous proceedings, capnot estop 
the defendants, from contesting the right of the plaintiffs, to 
maintain this action. 

JwlgmtnL Replication insufficient and writ abate. 



• > 

Al^ adaiiM&tt^taCt appointed in aooth^ State only, tb« intestate being a dtizen of that 
State, acquires, by virtae of such appointment^ no interest, in simple contract debtst 
(]ue ftrom rendent citbens of this State. 

Suck admii^strntoc, caonot endoue a note, against a cittten of tbis State, as albresaidf 
fO as to convey any rigbt to the endorsee. 

CASR stated. William Havens^ then of Weybridge, in the 
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Coanty of Addison, executed his note, to Ezekiel Lee, of Barre, 
in the commonwealth of Massachusett, of the following tenor : 

^'Addison, Sept. 16, 1812. 

"For value received, I promise to. pay Ezekiel (jee, or his 
order, two hundred and eleven dollars, t^c. 

"WILLIAM HAVENS.'' 

Previous to September, 1814, Ezekiel Lee died, having apr 
pointed, by his will, jDIartha Lee his Executrix, who duly prov^ 
cd the will, in the Probate Court, for the County of Worcester, 
and commonwealth of Massachusetts, where the testator last 
resided, and took upon herself the execution of said will : Af- 
terwards Martha Lee died, leaving the estate of Ezekiel Lee 
, unsettled, and administration thereof was duly granted <2e honi^ 
noHj with the will annexed, to Samuel Lee, of said Barre, by 
the Probate Court, in said County of Worcester. The will oC 
Ezekiel Lee, was never proved in any Probate Court, in this. 
State, nor was administration of the estate of Ezekiel Lee,^ 
granted to said Samuel Lee, by any Probate Court in this State ; 
Afterwards, and before the commencement of this suit, Samuel 
Lee, administrator, as aforesaid, endorsed the said note in due 
form of law to the plaintiff: The defendant has ever been a 
ressident citizen of this State, from the date of the note to this 
time. Statute of limitations waived. 

If the Court are of opinion the ^plaintiff ought to recover, 
then judgment to be rendered for plaintiff, otherwise, plaintiff 
to become noi^-suit. 

For plaintiff Z). Chipman — That, tlie act of an administra- 
tor, in a foreign State, which is valid there, is to be considered 
' valid, when called in <}uestion, in a suit in this State ; whether, 
such act be the assignment of a note, sale of land, or any other 
act, valid, by the laws of the State, where it has been transact- 
ed ; and, that, whether an administrator, can sue, in that capa- 
city, in this State, without taking out letters of administration, 
in this State, is immaterial, in this case. 

Contra. S.S. Phelps — That Samuel Lee had, by virtue of 
his authority, derived from the Court of Probate, in Massachji- 
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setts, as administsator of the estate of Ezekiel Lee, deceased^ 
no interest in, or control over, the note in question, the same 
being effects of the deceased within this State ; and he could 
neither recover on the same by action brought in his own name^ 
or transfer to any other person the right so to recover. 
L On principle. 

1. The administrator fe the mere officer of the Court of Pro- 
bate, and derives his authority, not from the intestate, but 
solely, from the municipal authority of the State im which he 
is appointed. 2 Black. Com. 506, 509. 

The disposition of effects, left vacant by the decease of the 
owner^ is a mere matter of municipal regulation ; from this 
source, the jurisdiction of the Court of Probate is derived, and 
not from any delegation by the last owner of such effects : It 
is therefore like that of every municipal officer local : The 
power of its officers cannot be more extensive than that of the 
Court itself : The jurisdiction of a Court of Probate, is a ju- 
risdiction in rem, commencing when. the power of the owner of 
the effects ceases ; and being in its nature local, does not ex- 
tend to effects not within the limits of its jurisdiction. The 
note in question, is effects of the deceased, in this State ; for, 
the power of the creditor or payee over the sanje ceasing, ere 
that of any Court of Probate attaches, there is nothing but the 
rtsidence of the debtor. or maker to give jurisdiction. 

2. It is contrary to the policy of our laws, to permit a for- 
eign administrator to act \ if an administrator abroad can with-* 
draw the effects of the deceased from the State, the State must 
lose its priority, and creditors here, resort to a foreign jurisdic" 
tion for their pay ; where, perhaps, a priority is established, 
so that they may be excluded ; besides, they have Hot, in such 
case, the security for the due administration of the effects, 
which our law requires. 

3. It will not be contended, that the Probate Courts, in Mas- 
aachutetS) can exercise jurisdiction over lands lying in this 
State ; if therefore, they can authorise an administrator to act 
at all, in this State, they cannot order a sale of lands, if neces- 
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sary for the payment of debts, nor an assignment of dower t^ 
the widow, nor a distribution among heirs : To suppose an 
administrator can act at all, when he cannot proceed to a full 
discharge of his duties, is absurd. If an administrator, ap* 
pointed abroad, cannot administer upon lands in this Staite^ one 
must be appointed here, for that purpose. We have then iwo 
administrators upon one estate, one, appointed in Massachu- 
setts, to administer upon personal estate, and one, appointed 
in this Stat«^ to administer upon the real ; this mode of pro- 
ceeding is impracticable. Which shall pay debts ? The ad- 
mitiistratdr in Massachusetts* How can the Court of Probate 
in this State enforce that duty t But, if the personal estate 
is not sufficient for that purpose, the real must be sold, and he 
heis no control over it. Shall the administrator in this State 
pay debts f Ite has no control over the personal property, and 
the real cannot be sold if the personal be sufficient ; if it is not 
sufficient, how shall the Court of Probate^ in this State, knovir 
that Jbct f Where shall creditors prove their claims ? Suppose 
a mortgage, in this State ; which fksaSi control it ? Suppose ^n 
administrator, appointee! in Massachusetts, sues a note in this 
State, reeoTers judgment^ and is obligeid to levy on lands, what 
shall be done ^rth if ? 

4. Our Statute provideii for the probate, in this State^ of wilh^ 
which have been proven abroad, I Stat." 14&'f if the probate 
of a wi&j abroad^ gives to the executor authority to act, ih this^ 
State, this Statute ii» imnecessary : The Statute requires bonis 
of the executor, in such case \- if be can act^ without atitliority 
from Mr Coiflrt»5 thi^ provision is Eiugatory ^ so, it reqairea no- 
tice to »U concerned, and gives a right of appeal. 

Any person^ iiiterested^ may procure a pfobate of the will^ 
and the Judge mmy, thereupon, in his discretions grant adihtR<- 
istration t^ith the will annexed. This ousts^ the jurisdiction of' 
the Court abroad.. 

If an exectUor appointed aJsuoad, 'whom the testator nooyinat- 
f»d to that office, and in wham he reposed a personal cowfidencc;, 
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caanot act in this Slate, without aulhority from our Courts ; a 
fortiori an administrator cannot. 

5. The Courts of Probate, in this State, have juci»diction 
where the deceased resided abroad. 

1 . They have jurisdiictiofi upon general principles, for reo' 
inns above stated. 

I. Our Statute express^ gives theni jurisdictloa : 
In case of a will, i Stat. 145. 
Incase of intestacy. 1 Stat. 142. 
If they have jiurisdlction over the effects here, the Courta 

where the deceased last residod. are cschided, for both caono't 
have jurisdiction. 

II. The tiew of the subject already taken, ia supported by 
abundajit authority. 

1. The jiurisdiction of an ordinary or Court of Probate is- 
local. 

In England. It has ever been held:, tfcat ski ordinary has no 
po:wer over eSects, not within, his diocese. 3 Black:. Com. Si&. 
Bac. Ab, Exrs. E. Adams v. Savage, 1 SaJh. 40l 

So of the Metropolijan. If a man dies, having efTecfs im Pwo 
provinces, administration must be granted m both. "For they 
acetvosupretne jurisdictions, and neither can act iiitbe other.'' ' W 

fiaa.. Ab-.fUna. E, AUiaaikv. INdiinaeDT 1 Hard 316, 

So, DO notice is taken, in England, of- admini&tration gnaftd 
alinwdl;! bat adiuhislErMioiiiinuathB'takQB oat theses. II Alio. 
4ril..73v.78. aeon^Die.9S6. SiVeswJucL 44. 

IS » matt diesj Uaxing e&etsi ia- Bagtend^ aoA in inland^ 
a^iitiiMratioa bm^ be> gcaoted^ia Eaotb^. Bur. Ahk E»m £<■ 
t,l Vin. Ab. 76. 

SojaigtBiditf adminietralion^ imBngfend, dam nati «ft«iHJ'to 
thfe Afliemoafi, c^mies.. Allans v^Sknitliv 3-AtIu 0&' Wl^gfatf 
T. Mott, 1 H. Black, 146. 

3t to the iJViited States. 

An executor or administrabu-, appoioteif in a forei^Siattr 
hwRoauthprity-inthe Uhited Sliatesk Crrovsoer v. Harris, 1 



1 



S8 EXECUTORS AND ADMFNISTRATORS. 

Dallas 456. Dixon v. Raversay, 3 Cranch 319. Select men 
of Boston V. Boylston, 2 Mass. R. 384. 

Letters df tidministration granted in one State, confer no au- 
thority to act in another, nor to control effects lying out of the 
State, in which the administrator is appointed. Riley v. Riley, 
3 Day 74. Champlin v. Tillyj'^S Day 304. Cir. Court U. S. 
Stanton v. Holmes, 4 Day 87. 1 Hayn. 354. Goodwin v. 
Jones, 3 Mass. R. 514. Fen wick v* Sears, 1 Cranch 259. 

An administrator, appointed in Massachusetts, cannot, as 
suchy maintain ejectment in this State. (See No. 5.) 

An administrator, appointed in another State, is not, as such, 
liable, in Massachusetts, to an action, so as to charge lands of ^' 
his intestate lying there. Borden v. Borden, 5 Mass. R« 67. 

Nor is an administrator, appointed there, holden to account 
ihere, for effects, received by him in another jurisdiction. 2 
Mass. R. 384. 8 Mass. a06. 

finally • The authority, granted by the Probate Court, in 
Massachusetts^ does not purport, nor is it understood by that 
Court, to extend beyond the jurisdiction of the State. 

The rule is settled, in that State, by its Supreme Court, which 
is also a Court of ultimate jurisdiction, in probate matters, that, 
grants of administration in one State, confer no authority to 
act in another* 2 Afass, R. 384. 3 Do. 514. 6 J}o. 67* 8 Do« 
506, cited above. 

The extent of the authority, conferred by letters of adminis* 
tration there, must be determined by the laws of that State, and 
they, having settled the rtde, as above stated, their acts must be 
construed with reference to it, and their grants of administra- 
tion are to be taken as subject to that limitation* 

Our Courts will not, it is believed, e;Ktend the authority of 
the administrator, farther, than the Court, ih)m which that au- 
thority is derived, intended to extend it. 

3. Debts diie are bona notabilia. Bacon Ab. Exrs* E* By- 
ron v. Byron, Cro. Eloiz. 472. 

A sioaple contract debt, is bona notabilia where the debtor 
resides* Bac* Ab. ut supra, Hillard v» Cox, 1 L* Raymond 
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.562. Adams v. Savage, I Salk. 40. Goodwin v. Jones, 3 
Mass, R. 514. 

A promissory note is a simple contract debt, within tbe above 
I'ule. Bac. Ab. ut supra. 

The endorsement of the note makes no difference ; for th& 
incapacity of the administrator, is not a mere incapacity to 
sue, but a total want of interest in, or control over, tbe'Dole in 
question. ■ • t 

By the Court. The administrator, appointed in Massachc- 
setts, on/y, has not, as svch, any interest, whatever, in the prop- 
erly, left by the deceased, in this State, and can exercise no 
control over such properly. 

3. The note in question, is property of (he deceased, in this 
Slate, where the debtor resided. The plaintiflT obtained no 
right to the note, by the endorseniejit, and cannot sustain this 
action. 

The plaintiff became non-suit. 



TUCKER, EXECTTTOR, agaitt STARES ft BEI.Ij. Franklin, 1819. 

AH cieaitar bu no autlkoii^ under • will, until tbe lame ii t^rored or oUoircd bj 
tkcJndEeof ProbiU. 

THIS was an action o( ejectment, tried at the October ad- 
journed term, 1819. 

Verdict for plaintiff. 

A bit), containing several exceptions, was filed. The opin- 
ion of the Court was founded on one exception onli/, as follows i 
The plaintiff offered the letters testamentary, by which he is 
executor. Defendants objected ; that they had never been ap- 
proved by the Judge of Probate, objection over-ruled. Tbe 
record of tbe Court of Probate, was in substance, that tbe sub- 
scribing witnesses to the will, appeared before the Judge of 
Probate, and made oath that the testator signed and sealed tbe 
will, in their presence, and that be was of sound mind. It did 
. not appear, that there had been any approval or allowance ef 
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the will, by the Judge of Probate, but merely a recital of ihe 
evidence without any judgment or decree. 

The Court decided that ibe platntifi' had no authority to act 
under the will, and a new trial was granted. 



^'o. i. 

MUBDOCK ogsnif MATTHEWS. Jdiliien, tSSO. 
TBERB tbp ■dminiilnlm oT A, bad, b;r miilate, diichargnlR ilcbl due Irom Itafi 
Cienitor a( B ; atltt the mutakr a diicovered by both, bdbre Ihc eitale of B is lettled 
by the OKUtor, or ■ qiurlui obtainrd brhiu; adiiiiiiiitiitrU miy compel paTmi^iit of 
tbr origins) debt by tbc citcutcr, and tui bond, to (be Joigt of Probile, i( lioldpo for 
tbr piyBiTDt. Tbf idmiaiitraltii ii not obliged to look to the eumtor in tiiaiidiriduil 
t»padty. 

THIS was scire facias, on a judgmcDt formerly rendered 
on a Probate bond, executed by Jesse Hanford, executor of ihe 
will of Samuel Mui-dock, deceased, as principal, and defendant 
as surety. On the trial of this cause, the defendant gave in 
evidence a receipt in writing, of which the following is a copy . 
"Casi/((on, Mv. 2, 1809. 

"Received of Jesse Hanford, executor of the estate of Sam- 
uel Murdock, deceased, ;f355,3], in full of all demands ] kave 
against the estate of Samuel Murdock, as will appear by the 
records of the co|nmissioners, the above sum being endorsed 
en a note that Ihe said Samuel Murdock held against tbc estate 
of Throop Murdock, late of Castlcton, deceased. 

"PRUDENCE MURDOCK, Administratrix." 

The execution of the above receipt, having been proved, 
the plaintilf duly proved the following facts, viz : That the 
plaintiff was adDainiatralrix on the estate of Troop Murdock, 
deceased ; ttiat lb* BSt« tgainst this estate, on whJch the «BKKUlt 
«f laid receipt wtu andorsed, as therein stated, was a deioaB^ 
an which there ked been previoaily allowed ky the commis- 
uoners, on th« esUte of Troop Murdock, the son ot ^606, m 
£kvOr of Saauitl Muidock ; that after the cxecvtion of said ro- 
ceipt, il was diseovCFed hy the plaintiff, that tfte pvhtex f»rt 
•C aoid Hwnal #fiO» had Imm paid to tbe said Samiel Mw* 



Jack, by the said Troop, in his lifi^'titne. Whereiiport, upoa 
application of the plaintifl', the report of the commissioners on 
the estate of Troop Muidock, was set aside, and new comtnis- 
sioners, 4uly and legally appointed, on the said claim of said 
Samuel, against the estate of said Throop, who reported there 
Tvas due to the said Samuel, from the said Throop, at the time 
of hia death, which happened on the 3Sd day of February, 
1601, the Eum of ^I?£,02, which report Was affirmed on appeal 
lo the Supreme Court ; that the above sum of ^355,31 , was not 
taken inter conndinttioD by Mid GommiBsionert, aa having been 
pbid 0a stiid demand, but that the said sum of ^600 was reduc- 
ed to said swp of I ?j>,0?T by paymeiit made by said Troop iH 
Itis lifr*tiiiK, 

These prooeedingi toere had, before the said Hanford had 
completed the settlement of Santue) Murdock's estate, 4ir been 
discharged from his trust by the Court of Probate. 

The Judge inStrHcied tfae ,fury) that lh« legal effectof said 
receipt was done away, except so far as it embraced the said 
turn of gl7S,09, and the Jwy accordingly found a verdict for 
the plaintiff, for the amount due on the above-mentioned sun 
frf 3»S,3i, afler dedtiotios the abdve sun of ^175^, and tn- 
feresl tbereao. 

Motion for new trial, founded on exceptitms (e Opinion and 
charge of the Judge. 

In Burpport of the motidn, it was contended, by D. Cki/ntian, 
far defendant : 

I. That the receipt AUM: opCfats ta discharge Hanfdrd, in 
his character as execmof ; the sstttement waa not roid, but 
tiamcehed ihd tjrlg^lAlaiffl ag;ftiAM the estate of Satnnel Mui^ 
dotk, am) ike only remedy of the plaititiff, was agaitist Rad- 
ford, in his individual capacity } if ptaintiffbad paid the money 
instewil df cbscharging a debt agaiMt the estate of Samuel Mur- 
dock, her only remedy would be agxinst Hanfoid, a» an Indi- 
vi^al ; so, id thi» case, where th* aotioR was broagbt to re- 
c«rer » debl dtseliArged by ttisUke. 



^ 
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Hanford could not charge this sum to the estate of Satuuel 
Murdock. 

2. But, if the executor is not discharged, this claim cannot 
be set up against the surety ; for here was apparentlt/ a com- 
plete discharge of the debt against the estate, and (his is suffi- 
cient to discharge the sureitf. 

The plaintifTs only remedy is by an action of money had 
and received, against Hanford, in his individual capacity. 

Contra. S. S. Phelps — The receipt is evidence, merely of 
a sel-oJT of the tiro claims, mentioned in the statement of the 
case ; one of these claims was afterwards discovered not to be 
due, and was so setded by judgment of the Supreme Court ; if 
the demand against the estate of T. Murdock was not due, the 
{)IaintiA'^s demand was not satisfied, and the receipt, being giv- 
en under a mistake, did not discharge the plaintiff^s demand ; 
it remained in statu quo. The plaintiff, having never received 
satisfaction of her claim, is not without remedy, she must main- 
tain, cither, 

1. Assumpsit for money had and received, against Hanford, 
or, f 

3. Pursue her original claim against ibe estate of Samue[ 
Murdock, in the same manner as if the transaction in question 
had never taken place. 

But, assumpsit for money had and received could not lie 
against Hanford, in this case — no money, or any equivalent to 
raoney, passed to Hanford, he could not be liable dt bonis pro- 
pnts, because all he received was a discharge of a debt, against 
the estate, for which he was liable onfy, tie bonis Icstalorig, 

The circumstance that this action is against the bail of Han- 
ford, makes no difference, for, if there was no payment to avail 
the principal, it could not avail the surety. 

Hanford had not fully administered, when the report, in favor 
of Samuel Murdock, against the estate of T. Murdock, was 
reversed ; whatever might have been the state of the two 
claims, while that report was in full lorce, when it was reversed, 
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il became the duly of Handford, as execulor, to pay plaiiiliff'b 
clairiri ; his failure to pay was a hreacb of the bond. 

Ttje pi-oper remedy of the plaintiff,, was, to treat the at- 
tempt at payment, as a nullity, and to proceed on the original 
cause of aclion. Mr. Phelps cited Clark v. Mundall, I Salk. 
124- 12 Mod. 203. Ward v. Evans, 2 L. Raymond 928. 
LwJ V. Travers, 12 Mod. 408. Packford v. Maxwell, 6 T. 
R. 52. Owensonv. Morse, 7 Tem. Rep. 64. 1 Esp. 5. 

By the Court. The direction of the Judge to the Jury, is 
affirmed ; the plaintiff had a right to treat the receipt as a nul- 
lity, and proceed to prosecute her claim against the estate of 
Samuel Murdock, as though no set-off had been made ; the er- 
ror having been detested, before the estate was settled, it was 
the duty of Hanford, as execulor, to satisfy the plaintiff's claim j 
and defendant, as surety, stands responsible, and is not dis- 
charged by the receipt. 

Motion dismissed ; and Judgment rendered on verdict. 



• Ab. 6. 
ANONYHODS. WathiKglaTi, IBIG. 
AN administrator, in the Slate of Massachusetts, cannot, as 
auck, maintain an action of ejectTnent, in the State of Vermont. 



WHERE, on an appeal from the Judge of Probate, by the 
administrator, the Cause, assigned for setting aside the decree 
is, that the property inventoried, by him, was not the estate of 
the deceased ; the Supreme Court will affirm the decree, with 
interest, unless it appears clearly, that the estate inventorieil 
was not assets in his hands ; a doubtful right will not avaik 



Ill 
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Ab. 7. 

WITXARD i^aiml BREWSTER. ^(Mtisn, 18ia. 

THIS was a promise to pay a note of hand against the In- 
testate, made before the coBimissioaers closed their doings, and 
the note was not presented Eo the comnaissiooers for allowance. 



ADtUNtSTKATOE OF mCKINWN againtt DTTTCHBII. 
Fratiktin, 1817. 

AN sdiolnistntMc m>y tubmit ta acbitraton, a jKTMnoI aUim io brat W, ac >|B)Bit 
thceitote, HiUimtlliFcaDicntaf the Ji|dteof Probate. 

Ad oSirto fny the buid anirded, toe^lher nith the rpfiifal of tbe advcn? pari]) to at. 
ecpl the monP7i wUboul the apprab^tion of the JuJge of Probate, AupErcedei tbe necei 
■i^of ab^itender. 

CASE. PiaintiiF commenced his action of assumpsit, against 
the defendant, demanding, in (he first count of Ws declaration, 
three hundred dollars, for labor, done by the intesLate, prior to 
the 10th day of September, 1813. 

3d Count, Quantum mcruiL for the same labor. 

The defendant, aftcE ploadiog tlio general issue, gave notice, 
^hat he should give in evidence, ou iJic trial of said issue .^ thai, 
after the dpceas?. of the ^aicl. Strong Pickjiiiwnf.Qif. t|ic, t?ti)| 
day of October, 1814, the said Orrin, admin istrator, as afore, 
said, and the said Daniel Dutcher, submitted said dispute to 
Ifathan Green, Freeborn Potter, and Jacob Allen, as arbitra- - 
tors, tq; ^i?ard on wlj^re the IWhdayQEOQipbV) t8Hj that 
said arbitrators, on the 13tk day o( October, 1814, did award, 
t^^t thp defcDf^ABl a^o.u.t<^ B^ t<>-tj>p plaintiff twenty ^oMm^a in 
fi)U.8^Usf^ct)f>nap4 di^charj;^ of, tbp^ plai^t|ps deiqaiK^ Ipi; t^Q 
Wjor^,^.ndl,%l?pr,<Jo;iebytbe iptfi^t^^, 6m; f^fcndapt- <^, tl|ft 
yial, the die;feiw)fliU [»QduK^ Ns^^ Q^o^Bk on« ofl ths: aribitKir 
tpn,,T^o. tpstJSsti UfBt iie,.Fr!(iebom Bvat^ 3^4 JjiRpI) .A^«ih' 
were choaen arb(M»tW. by the Bartw5,,tk9;CjiHsa,'wft% wbiQJfe 
ted to tbem, and the parties agreed to abide their award ; that 
said arbitrators did make their award, in writing, and published 
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it to the parties, which award was, that the tlefendant pay to 
the plaintiff twenty dollars, due to &aid estate, for work and 
labor, done by said intestate, for the defendant ; that defend- 
ant appeared satisfied with the award, and said he would pay 
said sum of mOney to the plaintiiT, and the plaintiff said he 
would accept said sum of money, if the Judge of Probate ap- 
proved of the procedure, and not aitkaul. 

The counsel for the plaintiff requested the Court to charge 
the Jury, thai by the Statute of this State, an administrator 
could not Subniit ?i dispute, or matter of dlffereOGe, relating to 
the estate on wbtcb he administepd; except by the consent or 
approbation of the Judge 6i Probata^ and that ah award of ar- 
bitrators, in pursuance of a submission, not approved hy the 
Judge of Probate, could not be bmding on the administrator. 
The council for the plaintiff also retjuestcd the Court to charge 
the Jury, that the teatioiony of Green did not prove that the 
defendant had biinielf coirlplied with the award of the arbi- 
trators. 

The Judge charged the Jury, that an adminisirator could 
submit to arbitrators, without the consent of the Judge of Pro- 
We, so as to bind himself- and, that the defendant's offer to 
pay the sum of irioney awarded, together with the refusal of 
the plaintiff to accept the money, without the Consent of the 
Judge of Probate to the procedure, Superceded the necessity of 
a farther tender. 

Verdict fbrdefendant, and motion for jlc* trial by the plain- 
tiff, founded on exceptions to the decisions of the Judge; 

By the Court. An administrator, having the absolute con- 
trol over all personal property, and claiiQs, belonging to the 
estate, may submit arty personal claim, concerning the estate', 
to arbitrators, .without the consent of the Judge of Probate. 
The administrator tnay be liable for a devastavit, in case he 
makes an improper submission ; and the proceedings under 
the Statute are for the "purpose of shielding him from any at- 
ledged devastavit. 

The Statute does not confei- any additional powet* on the ad- 
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mi II is tra tor, to dispose of, and control the debts, &c. of tlie et- 
late, but provides a mode of settling certain disputes, concern- 
ing the estate, without litigation, and with safety to the admin- 
istrator. 

On the second point, the decision of the Judge is confinned. 

New trial not' granted. 



MATrHHWS, JUDGE OP TROBATE, og«{iiX FACE Ji BENSBAV. 
.^lUuon, 1813. 

AN Bdminiitntor'i neglrct to recdFr an fxaaat of bii wtaiMulrBtiaD, tccordiug to- 
tbe coodilioo of bit bond, ii a breach for irbirh a cndittr uaj fntecalt, ■ 

THIS was an action on an administrator's bond, prosecuted 
by John Leonard, a creditor. 

Case. In 1813, Nathan Hubbard, of Middlebury, in the 
Probate District of Addison, died ; the defendant. Page, took 
out letters of administration on tfae estate, and on the 8th day 
of September, 1813, the said Page, as principal, and Henshaw, 
as surety, executed to the Judge of Probate, for the District of 
Addison, a bond for the faithful performance of his trust, in the 
usual form ; that said Hubbard's estate was represented insol- 
vent, and commissioners appointed to receive the claims against 
the estate, and make return of their doings within six months 
from the 8th day of September, 1813 ; that Leonard, the pros- 
ecutor, exhibited his claim to the commissioners, which was 
allowed at ^101,35 ; that commissioners made their return to 
the Judge of Probate, of demands allowed by them on the 1 5th 
November, 1814; that, by the order and decree of said Court 
Qf Probate, the said administrator was directed to render and 
settle the account of his administration, on or before the first 
Wednesday of September, 181 4, and this was likewise one part 
of the condition of the bond. The inventory was returned 
5th January, 1814. No return was mitde by the administrator* 
of the account of his administration, until 1 7th February, 1817, 
when a settlement of the administrator's account was made 



EXECUTORS AND ADMINISTRATORS. 107 
■witlj the Judge of Probate ; and on the nth February, 1817, a 
decree was made, that the administrator pay, by the first of 
March. 1817, the fail sums, allowed by the commissioners, 
against the estate, iviihout interest ; that the administrator has 
never paid any part of said demand. 

The present suit was commenced on the 27ih day of Novem- 
ber, 1816. 

The question for the decision of the Court, is, whether the 
adTJiinislra tor's not rendering and settling the account of his 
adminisdation, agreeably to the order of the Judge of Probate, 
and condition of his bond, is a breach of die bond. 

For the plaintiff it was contended— That it is necessary the 
administrator should render his account, before the Judge of 
Pt-ohate cmi ascertain whaC sum dhall be paid <o the creditors, 
and therefore the credilori are interested in the perfiarmance of 
this part of the condition of the bond. 

Contra. For defendant — A mere technical breach will not 
entitle the creditor to prosecute ; the breach must be sach aa 
one as affects the prosecutor. 

In fhis case, the commissi oners did not return their doings, 
until al^er the time set, by the Judge of Probate, for the admin- 
istrator to render his account ; there was no breach on the first 
Wednesday of September, 1814, and there could be no breach 
^3y a stibgequetil neglect to render an account. 

The creditor should have applied to the Jodge of Probate 
for an order on the administtator to make return. 

By the Court. The neglect of the administrator to render 
an account of his administration, is a breach of his bond, for 
which a creditor may prosecute ; the administrator should have 
complied with the order, or procured further time to settle his 
account. 

Jhdgmmi, That the plaintiff recover his debt ; and the 
prosecutor have execution fpr his damages and costs. 

Seymour, tor plaintiff, 

Chipmw* and Bales, (or defendants. 



1^8 fiXECurOfSS AKD ADlffllNlSTRATORS/ 

JVb. 10. 
KXfiCtJTQto OF ]pOtrA!ft d^aiMi ADMlMffl^AtOR €)F U&iU 

k aote propiifling I'o ^ay At admmistffttor of 1^, a snln df moA^y, ttat be loed in ^ 
p^me of the eseonton of A, after A!k death. 

ACTION ^f asftUBipait^ (>d a nolo signed by Deadal Morton^ 
in bis lifc^-tiiiiey flated June 18, 1811, for 59,50, allpdg|iig thaj^ 
9aid l^ortoq, \q and by said note, promi&ai, for value received, 
to pay to dbe said Lemuel Bouain, in hit^ life-time, the sum of 
59,50, in the i|iontIi of Oclober. tben nejiLt after the date of said 
note, with intetest» 

P/ea, non asiufipfiit. 

On die t^ial of the cause, the pl^ntifl* o&red in pyidencf , ^ 
jEioce in the words and %ure$ fblloiirjng : 
*^9,5ftj WMi5i4^n,Junel9,lBll. 

"For yaI^e received, I promiie to pay Lemuel Bottam, ad- 
Ittinistpatla: pf the estate of JOavid Talcott, Junior, fiftynaine 
dollars fifty cents^ 4|i tj^^nonth of October next, with interest/^ 

The defendant objected to said note, being read iu evidence 
to the Jury, iipsisUng, that the action could no^ b^ inaintaiae^ 
ky the plsLinti&, ^ ef ecfttoi^ of Lemuel Bottam, but that the 
right of action 4s in the admtnis^ator de ioms non^ of David 
33alcott, Junior, 

The Judge over-fukd 4be f^b^ectiqi^, and admitted th^ npj^e 
to be Iread ih (evicbne^, a^d a verdict was ceturned for the 
plaintiffs. 

The 4efe«daiil iiei ^ «:«p«|4ions 40 the dectsidn of the 
Jad^e, Sfhd ciiAYed for ^ new triaL . 

In \stippinrt of theitietipii, ^qbinfmif^f defendant, contended, 
^t thfii 9sud ff)>te ^^fii tfpf-tMi^H ^ad held by BoUam^ in his 
own right, but in right of the estate pf Talcott, apd was a £bo$^ 
bddnging to said T«4^'4 ^i»ia}e,; tha| pn Che death of Bot- 
tam the note ^d iiot igo 4or|^ dxeiaiters^ -oor Mve they a right 
to sue for the sainc, as such executors, %ni the sdsne i^emained 
as a part of the property bekmgiiig^olkeiesta^e ^ Taicott^nd 
could be controlled by the legal representative of Talcott only, 
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although the administrator of Talcott could have collected this 
note, yet as it remained entire at iiis death, it passed to the ad- 
ministrator dt bonis non as part o/ Talcoli's estate uBadmin< 
islered. 

The executor of an executor or administrator, in this State 
does not by virtue of hifi executorship, become executor of the 
first testator or intestate, and acquires no right, as such, over 
their effects ; but all the property rests in the administrator de 
bonis non, for the use of said estate of the first testator or intes- 
tate, and the said executor having no right, either in himself or 
in his representative character, cannot maintain this action. 

tf this mode of proceeding bp permitted, the defendant i« 
deprived of bis right of pleading in off-set, any counter-claim 
against ihc first testator or intestate. 

It would also enable an execnior to convert to the use of ihe 
estate of his testator aii personalities left by his testutor, as 
well those held by him as administrator of another, as in his 
own right, and this Ihe creditors or heirs of {he first testUor ot 
intestate, wouM be obliged to look ^o the«state of the lut tes- 
tator, and accept a smalt dividend, in case tif insolvency, wbea 
if the two estates were l[«pt distinct, theyn^btlje fiilly p^d. 
Contra. Gadcomt, fatplaiali&, inusted — ^Tint Lemuel Bot- 
tam, in his life-time, could have piaintained an action on this 
Dote, -in hi» 9wn right, without naming himself a% adainislrator 
Br stating that the note was exccoted tohin, at tuck. The 
^oniee wMibade to km, it did sot esiet at the tine of the 
death of bis tntefitete. The -emixdirutien for the note, and 
vbicb miiJces the fr»mi»t binding, in Jaw, on the defendant, 
pBBsed fjrqffi Bottatq to MotMb, aC|er the death of TaJoott. 

The law, aa this cese, will {irewBie that BoUao, -the adima- 
istrator, parted with mtatta in hie hatids, for which tke jiote Tvas 
given. If so, he would be pHnonallff liafale for those assets, 
and-consequeotly, would ha¥e4 right tojnake the aote, t&us 
giTCfl, kis owa petvmt^ demand, 
"in -etecutor nay recover, wi At* o»mi tuam, awaey due to 
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the testator, in his life-time, and received by the defendant af* 
terwards." Willes* Rep. 103. 1 Term. 477. 

• '^So, in an action of assumpsit, brought on a foreign judge- 
ment, recovered by the executor, the plaintiff may declare, in 
his own rights and not as executor.'* Doug. Rep. 4. 

"So, an executor may maintain an action, in his own namcy 
against a sheriff, for the escape of a prisoner, who was in exe- 
I cution, on a judgment obtained by him, as executor." 2 Term. 

Rep. 126. 

*'So, where an executor pays money, which he was not oblig- 
ed to pay, and afterwards brings an action to recover it back, 
be may declare in his own right. ^'^ 4 Term. Rep. 561. 

Where the thing sued for is assets, in the hands of the exec- 
utor or administi*ator, before the recovery, or where the cause 
of action arises in the executor^ s own time, and never did arise 
to the testator^ there the executor may bring the action in his 
own namcj or as executor. Willes^ Rep .105. 6 Mod. 92, 18K 

Those authorities shew, beyond a doubt, the right of Lem- 
uel Bottam, in his life-time, to sue, on the note in question, in 
Jiis own name and right. 

If then, he could thus sue, it is contended, that as a necessary 
consequence, the right of action survives to his legal repre^ 
sentative. 

It is a settled rule of law, that a contract may be declared 
on, according to its legal effect , and not its literal words ; it is 
on this principle that Courts have decided where a note or 
promise is made to one, as executor or administrator, he need 
not sue as such, nor describe the note or promise as made to 
him in that capacity, but may declare in bis individual chiarac* 
ter, as on a note or promise made to himself, such being in fact 
its legal nature. If he elects to sue in his own right, the words 
''administrator of Talcott," may be rejected as surplusage* 

Suppose, at the death of Bottam, an action had been pend- 
ing on the note in his own right, who should enter to prosecute 
the suit ? Not the administrator de bonis non of Talcott ; hia 
rij^ht to enter must be denied from facts apparent on the face of 
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the writ ; but there Bollain is not named as aJministralor of 
Talcolt, nor is the note declared on, described as made to Bor_ 
tam as administrator. Tlie administrator dc botiis non would, 
therefore, stand as a perfect stranger to the suit : The action 
would not die with the person who commenced it, being found- 
ed on contract. Some person had the legal right to enter and 
prosecute. 

The esecutors of Botlam, as his l<?gai represenlatives, find- 
ing the suit pending in his ozun right, and on a note, describ- 
ed, in the declaration, as made to him, have the right, and it is 
also their duty, to enter and prosecute the action to a fijial issue. 
If they could prosecute an action thus commenced by Bottam, 
there cannot be a doubt of their right to commence a suit on 
the note. 

"Where an executor recovers in a case, in which he need 
not name himself executor, or dies intestate, or makes his ex- 
ecutor, who will not prove the wi!!, as to the first testator's 
goods, his executor or administrator (and not the administrator 
de bonis non of the first testator) shall sue execution, and would 
be liable to the costs of a non-suit." 6 Mod. Rep. 181. 

The principles which governed the Court, in the above case, 
completely establish the right of the plaintiff to maintain the 
present action ; in that case, although the executor sued in that 
capacity, when he might have sued in his own right and recov- 
ered judgment, either by scire Jaciaa or debt survives to his 
executor or administrator ; and not to the admistrator de bonis 
non, his executor or administrator, in case of a non-suit, would 
lave been liable for costs ; had a suit been commenced by 
Bottam as administrator, and judgment for the defendant on ac- 
tion of debt, on that judgment, after the death of Bottam must 
have been brought against kis executors and not against the 
administrator de bonis non of Talcott. 

If an executor or administrator sue, as suck, on a conti-act 
made to him, when the cause of action arose after the death of 
Ae testator, he is peraoTUtltjf liable for costs, in case of a non- 
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suit, otherwise where he sues on a contract mad^ id the life* 

Ume of the testator or intestate. 

If the administrator release a debt due the intestate and take 
1 new note, or accepts a note, covenant or obligation for it, il is 
a devastavit ; it is then considered assets in his hands, for 
which he is personaliy liable. Cora. Dig. 1 vol. 362. 

Where the defendant binds himself, or promises, as adminis' 
Irdlor, in a case where he was under no legal obligation, as ad- 
ininistralor, he is personally liable on his bond or protnise. ] 
Term. Rep. 691. 

As has been stated before, the note in question was executed 
to Bottam in consideration of a debt due the intestate, and 
which Bottam discharged, or goods and chattels, or money be- 
longing to Che estate, which were assets in Bottam's hand9,.de- 
livered to Morton ; in either of those cases, agreeably to the- 
authorities last cited, Bottam was personally liable for the 
amount of the note thiis taken, whether it should be collected 
or not ; Ms personal liability must be accompanied with its Cor- 
responding legal right of holding the Dote as hia own ptrsonal 
demand. 

But, even if he would ndtj at all events, be personally liable 
to the estate for the note, he or his executors have a right to 
elect to have it so, and to hold the note as their own property, 
which they have done in the present case. 

The decision of the Judge, at the trial, was confirmed and 
-Judgment rendered on the verdict with Fldditional costs. 



>b. 11. 

WILLIAMS Sfotttrt COOK. Caltihnia, Wi9. 

VUERZ a ewueii referred uid (he defenilint dies before any eiracd is made, hij ad' 
oiiulstralinr D»j procerd with tlie referracp. 

THIS cause, at a former term of the Coiu't, had been refer- 
red, before any proceedings were bad under the rule the 6a>d 
Cook died, after his death an administratof being appout6<^ 
took out the rule and proceeded to obtain a report of the rej"- 
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erees ; the plaintiff' attended at the ti'ial before the referees ; 
the referees made a report in favor of the defendant. At this 
term the administrator duly entered and moved that the report 
of the referees be accepted, and judgment rendered thereon. 
The plaintiff excepted to the report for the following rea- 
sons : 

1. It is not a report betiveca the parlies of record, at the 
time of malting and ensealing the same, by the referees, tkere 
being then no legal defendant. 

2. Tlic administrator was not authorised to take out the said 
rule, assemble the referees, and cause the parties to be nolified- 

3. At the time of taking out said rule, and of the hearing 
before the referees, there was no legal defendant in said cause. 

Contra. !t was contended that the referees were bound to 
tiike notice of the Statute, and of the right of the administra- 
tor under it, to prosecute and defend. 

12. That the plaintiff, by appearing before the referees, con- 
sented to their proceedings, and must be bound by their report. 

By the Court. The administrator had a right to take out the 
nilo and proceed with the reference. 

l^t the report be accepted, and Judgment rendered thereon. 



.%. 12. 
fr'IKST COMGaEGATIONALSOCIETr IN 6HARON 



ACl'lON ol covenant, bnitea bj lessor, agaiost the a^iniuislrator of lessee, (or non . 
Jajmsotof reot, occtuing ^ttertbe deatli of lessee, and after a cammisiiBD of iaioiitac; 
vatbeeitatc, watcloiei). 

Flea in bar— That the eiUle was represented inMlveot, and thai plaiatilTs did not er, 
^ibit tl\eir cijjtn lo Ibe caoimissioners, nitLout averring tbat dcleadatits bad no iiseU, o.- 
tlutthey haJ Tully admlnijtered. 

Held iiKuScienl. 

THIS W33 an action of covenant broken. The deciaraiioii 
jiated, that on the 11th day of July, 1911, the plaintiffs, by 
!-:ase, under hand and ■seal of the parties, demised and to farm 
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let to llie said Ebenezer Perceval, a certain lot of land, icj 
for llie term of 909 ytars, rcsprviiig forly dollars annual rent; 
that the saittEbenezer covenanted to pay the rent, and also, 
that he, (he said Ebcnezcr, his executors, administrators, or as- 
srgns, would erect and build, on the premises, within three 
years from the date of said indenture, a good, sufficient, and 
decent barn, at his and their own proper costs and charges, and 
keep and oiaiotaia the same, during the term aforesaid, in good 
repair ; and, during the term aforesaid, keep and maintain the 
fences in good repair. 
Breaches assigned : 

1. The non-payment df the rent which fell due on the IStli 
dayof March, 1815. 

2. The not building the barn, either by the said Ebenezei-f 
in his life-time, or by the administrators, since his death.' 

3. Not keeping the fences in repair. 

Plea in bar. That after the defendants were appointed ad- 
ministrators on Ebenezer Perceval's estate, on the 22d day of 
March, 1813, said estate was repre^nted insolvent, and there- 
upon commissioners were appointed to receive and examine 
tlie claims of the creditors to the said estate ; that said com- 
missioners gave due notice, agreeably to the order of the Judge 
of Probate, of the times and places of their meetings ; that on 
the 31st day of December, 1813, the said commissioners made 
return of their doings, with a list of claims presented to them ; 
that the plaintiffs did not present their said alledged claims, oq 
which they have brought their said action, to said comtnission- 
ers, within the time set and limited, by the said Judge of Pro- 
bate, for that purpose, as aforesaid ; and, that from and after 
the commencement of the year, during which the rent accrued, 
which is claimed iii and by said declaration, fhe said defend- 
ants did not occupy or in any way- possess said premises, or 
take any proBt from the same, or in any way prevent the plain- 
tiffa from re-entering on said premises. Demurrer and Joinder. 
Marsh and Hubbard, for the plaintiffs, contended — 
1 . That the covenant tn this c»se is real, sind runs with the 
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land ; the lands are assets, in the hands of the defendants, and 
pending the settlement of the estate, it syaa thr duty of the ad-' 
ministrators to perform the covenants, as muc h as to pay the 
taxes. 

2. It was an accruing claim, and could not have been proved 
before the commissioners, the time for building the barn had 
not expired, when the intestate died, nor were: the rents, now 
claimed, due at the time of his decease. 

3. The personal representative is bound by all the covenants 
of the deceased, and he can exonerate himself, only by plead- 
ing he has no assets ; the law keeps its eye on the property, 
whether in the hands of the administrator or heir ; the defend- 
ant must plead, either that he has no assets, or plene adminis- 
travit, either that he has no property of the deceased, or shew 
where it has gone ; the claim on the covenant, to pay rent, may 
be proved before commissioners, as to the rent due while the 
conimission is open ; after that, the lessor may pursue the prop- 
erty, and all the property left by the intestate ; if the property 
remain in the hands of the administrator, he is liable ; if he has 
delivered over the property to the heirs, he is exonerated, and 
the heirs become liable. In this case the plea does not alledge 
that the estate was, in fad, insolvent, or that defendants have 
no assets, or that they have fully administered. 

Contra. T. Hutchinson, for defendants, iijsisted — 

That the Statute is peremptory, that all demands not exhib- 
ited to commissioners, shall be barred. Vol. ]. p. 163. 

If otherwise, the administrators could never safely settle the 
estate of their intestate ; that the Judge of Probate has no 
eight to allow the administrator's account, for paying any debt 
not on the commissioners' list of claims, except debts due the 
State, taxes, and funeral charges. Vol I, p. 152. 

Judgment. That the plea in barj \~^ insufficient, and plaintiff 
pecQv?r hjs damages and costs. 



J 1 $ EXECUTORS AND ADMINISTRATORS. 

JVb. 13. 
BUCKMINSTER againit INGHAM AND WIFE. Caledonia, 1819. 

A declaration io case, on the StahUe, by a creditor of an intestate, against defendant, 
for embenliog and alicBafiof the goods nnd ebattels of the deceaied, held bod. The 
deelaration should be ««»inft the defeo^wata, a^ execotorif gcoerallj. 

DECliARATIpX, Inja plea of the case— For this, that 
one Zenas Newell, of said I^cacham, in his life-time, at said 
Peacham, on the following dates, made and executed to the 
plaintiff, ^ve promisaory notes ; (here the notes and the lia- 
bility of Newell are set forth-) And now the plaintiff says 
that the said S^enas, afterwards^ A. D. 1813, at said Peacham, 
died intestate, seized and possessed of good^t chattels, and 
rights, to the value of one hundred dollars, consisting of beds, 
bedding, tables, desks, and chairs, and other articles, which 
assets and chattels, as aforesaid, the said Catharine, wife of 
defendant, and then widow of the said Newell, deceased, ip« 
testate, as aforesaid, seized, took, and secreted, in her posses^ 
sion, and so ccmtinued to hold the said goods and chattel^, be- 
longing to the estate of said Newell, deceased, as aforesaid, 
and neglected to take out letters of administration, nor has any 
other person taken out letters of administration, upon the es- 
tate of the said ^enas, and so the plaintiff says that the goods, 
and chattels, and assets, so left by the said Zenas Newell, in- 
testate, as aforesaid, remain not administered upon, nor has any 
administration been had upon the estate of the said Zenas 
Newell, so left, as aforesaid ; when, afterwards, in 1 81 6, the sajd 
Oliver, the defendant, intermarried with the said Catharine, 
the widow of the said Z^nas ; wh?n the said Oliver and the 
said Catharine, defendants, together carried off, embezzled 
and alienated to themselves, the said goods, chattels and assets, 
belonging to the estate of the said Zenas, deceased, as afore- 
said,, ^escribed a^ above, to the value of one hundred dollars, 
and continue to hold the same goods and chattels, (belonging to 
the estate of said Zenas, and left by him, as aforesaid,) with- 
out administering uppn the same. Whereupon^ the plaintiff 
says that the said Oliver and Catharine, by so taking^ embez- 
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^ling, and alienating to themselves, the goodi>, chattels, and as- 
sets, belonging to the said Newell, and left by him, and not ad- 
ministered upon, as aforesaid, have become executors in their 
own wrong, and are liable to, and stand chargeable with, the 
debts of the said Newell, deceased, and so contracted by the 
said Newell, in his life-time, and then and still due to the plain- 
tiff, and specified in the s^id five promissory notes, as by the 
force and provisions of a Statute law of this State, entitled, 
"An Act for the Probate of )Vills and settlement of intestate 
estates," passed SJarch 10, 1791, will appear, and being so lia- 
ble to pay the debts of the said Newell, as aforesaid, an action 
hath accrued to the plaintiff, to have and recover of the defend- 
anls, in manner aforesaid, the amount of his demands and inter- 
est. Yet, &c. To the damage, &c. fifty-three dollars. 
Picas. 1. That Newell did not assume and promise. 

2. That Newell did not assume and promise within six years. 

3. That action did not accrue within six years. 

4. That defendants w«re nererejEecutors. 

The Court decided— That the declaration was insufficient. 
Executor in his own wrong, must be sued as executor gener- 
ally. Our Statute does not vary the form of action against ex- 
ecutors in their own wrong, it only declares what acts shall 
make them such, and defines the extent of their liability. 

See Abatement 6. 



¥;XECUTION. 

AT). 1. 

HOIT ET AL <]£ainrf BARBON. WinHum, 1816. 
IN Error. Levi Hoit, sheriff's deputy, attached property, 
on a writ, on which the plaintiff recovered a judgment. Exe- 
cution issued and delivered to the sheriff, be demands tbeprop- 
erty attached, of Hoit, deputy sheriff, who offered other prop 
Tt}' to be levied on, sufficient to satisfy the judgment. 
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In action brought by the shcrijT against Hoit and his bail, the 
above facts were traversed by plaintiff. 

The Court (below) refused to admit evidence to prove the 
facta of property being oifered to levy executioii upon, unless it 
was the same property attached. 

On bill of exceptions filed, and error brought, this Court set 
aside the Judgment. 



AKONTMOUS. Cabdonia, 1816. 

OFFICER having in his possession, to be executed, execu^ 
tjon, A against B, and execution, B against A, is not compelled 
to off-sett them, though requested so to do, by one of the parlies. 

See Assumpsit 3. Ejectment 3. Insolvent Estate 2. 

F. 

FALSE IMPRISONMENT. 

JVb. 1. 
ANONYMOUS. Caledonia, IBlf . 

ACTION of tresspass for an assault and battery and false 
imprisonment. 

Defendant pleads legal process, by which the plaintiff was 
imprisoned. 

Plaintiff replies that he was free from arrest, having obtained 
the benefit of the Jail delivery act, and avers he was admitted 
to the oath. Demurrer. 

Court decided — That the replication was insufficient. 

JVo. 2. 
CLOW against WRIGHT, FraMin, IBIG, 
IN a case where a military officer, stationed on the lines of 
the territory, in time of war, seized, the person pf an individual 
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who was iraiiaportiiig property towards ihc enemy's province, 
Under circum stances to create a reasonable suspicion, that lio 
was about to transport the same to the enemy, and immediately 
delivered him over to his superior officer. 

The Court held the officer seizing was justilied. 



M. 3. 
BOUTWELL against THOMPSON. IVashiuglen, 131T. 
AN action of tresspass for false imprisonment, will not He 
in favor of a minor, against the officer enlisting him, and com- 
manding bin in the army, though the consent ol the parents 
was not given in writing. The minor, in this case, had not 
been discharged by habeas corpus. 



NASON i^Oatt SEW ALL AND MITCHELL. Fronftltn, 1S19. 

WHEEB ■ debtOT fau b««n arrciled on utecatka, nd diKbargsd oat oT euitodri by 
the crcdiior, and the nmc debtor ii afUD irretted and iinpifeoned on an aUaa Eiecutioo 
JBUed 00 the lame jodgment, bf the direetioDi at the creditor, trmpau Tor laiie imprii- 
onmentirill not lie, ferthis lecoiid imprisoDDient. 

Action for biw ImprisDDintDt. Plea— JuitiGoatbn Bodir final procan, Itiaed od a 
judfineDt, ID the name or > third penoa, but the property of debudiDt. Replintton — 
ThatdeieodaDt.ai uent tor plaiatiS; purchaied the judgiiKat with plaialiff^ propAty 
and Cor hi) benefit, and fraudulcotly concealed (he purchaie from the phintiS^ and cauaed 
the eMOttioa to be inoed an which plaiatiff a imprlioned. Replication held bad on 



THIS was an action of trespass, for an assault and battery 
and false imprisonment. 

Plea, in bar, of Sewall — That heretofore, to wit, at the Cir 1 
cuit Court of the United Stales, Slay term, 1816, Lawrence 
Sallis, of the City, County, and State of New- York, and Fran- 
cis Yvonet, of Troy^in the County of Rensellaer, in said State 
of New- York, recovered judgment against the said plaintilf) 
and one Bohan Shephard, for % 1 555,54 debt, and |35,37 costs J 
that on the 11th October, 1817, before the supposed tres- 
passes, complained of in plaintiff's declaration, the said judg- 
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ment then remaining ia foil fbree, the said.Lawrence and Fran- 
cis authorised the daid Henry to eoUect,- for his own use and^ 
benefit, the said debt and costs, to take out estecation in their, 
namesi and to pursue* all lagal measures for the collectiba of 
said debt and costs ; that the «aid H^nry,^ being so empowrered, 
did, on the 12th day of October, 1817, cause tob^ issued a 
plevies Ca. Sa. (four former writs having issued and been re- 
turned unsatisfied) dated the day and year last aforesaid, sign- 
ed, &c. and returnable* within sixty days from date, directed to 
the Marshal, &c. that thd S3^id Henry put the ' said writ into the 
hands of Darid Robinson, Esq. Marshal of the District of 
Vermont, who, on the first da;^ of November, 1817, took and' 
arrested the body of the said plaintifi*, and hioft has kept and de^ 
tained in custody, under and by virtue: of said writ of eze€u«* 
tion, and ior the taus6 therein specified, and for the time in said 
declaration mentioned, which is the same s&pposed trespass,' 
which the defendant is ready to verify, &c. 

^Rcp/tc«/ton. • That on the SOth day of October, 1814; the. 
said Bohan Shephstrd, beiihgin eiecution, ^t the ^uit of the 
said Sallis and Yvonet, and in the common jail, in St. Albans, in* 
and for the County of Franklin, aforesaid, being then admitted 
to the liberties of said prison, upon a certain jail bond, execu- 
ted in that behalf, by the said Bohan and the plaintiff; and th^. 
said Bohan having committed no escape or other breach of said; 
jail bond; afterwards on the f7th day of October, 1814» the 
said Bohan, at St. Albans, aforesaid, delivered and' pakl ihto^ 
the hands of die said Henry D. Sewall, a'great aii^ount of prop* 
erty, to wit, two thousand dollars, consisting of, Scd for Che pur- 
pose of enaUing the said Henry D. Sewall to purchase in, for 
the benefit of the said Bohan and the plaintiff*, the said debt sor 
due and owing to Sallis and Yvonet, as aforesaid ; and the sai<l 
Henry then undertook, as soon as conveni^tit, to purchase in ' 
said debt, as aforesaid* And the said Bohain, not having before 
committed any escape or other breach; of the said jail bond, 
afterwards at St. Albans, aforesaid, on the 28th October, 1814,' 
with the knowledee and consent of the said Hettryl and at hii^ 
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request, departed from the liberties of said prisdn. And the 
plaintiff farther replies, and saya, that afterwards, to wit, on dr 
about tiie 15th day of January, 1815, the said Henry, in pur- 
suance of hia said undertaking, purchased in said debt from 
the said Sallis and Vi-onet, for the benefit of the said Bohan and 
the plaintiff*, witb the estate so delivered to him by the said Bo- 
han, for that purpose, as aforesaid. And the plaintiff farther 
saith, that the said defendant caused a suit to be duly instituted 
before the said Circuit Court on the jail bond, aforesaid, in fa- 
vor of the said Sallis and Yvonet, against the said Bohan and 
the plainliiT, at October term, 1815, in which suit the judgment 
^foresaid, mentioned in the defendants' plea, was recovered, al 
May term, 1816, as set forth in the defendants' said plei. And 
during the pendency of said suit, and at all times previous, and 
until after the rendition of the judgment aforesaid, the said 
Henry iraudulently concealed from the said Bohan and the, 
plaintiff, all knowledge and information of the purchase of said 
debt, by the said Henry, as aforesaid, and the said Bohan and 
the plaintiff remained ignorant of the purchase of said debt, 
by the said Henry, as aforesaid, until long after the rendition 
of said judgment ; .that the said Henry was, on the 11th and 
i2th dai's of October, 1817, and still is empowered by the said 
Sallis and Yvonet, as stated in his plea aforesaid. And the 
plaintiff further saith, that the said Henry, after the purchase 
of said debt, to wit, on or about the 27th day of February, 
1817, and before the issuing of the pretended execution, dated 
October 13, 1817, by the defendant in his said plea mentioned, 
caused and procured an execution, in due form of law, to be 
issued on said judgment, in favor of said Sallis and Yvonet, 
against the said Bohan Shcphard and the plaintiff, and after- 
wards, on the !2dday of April 1817, the said Henry caused and 
procured said writ of execution to be put into the hands of Da- 
vid Robinson, Marshal, as aforesaid, to serve and return, and 
then aud there directed the said Marshal to arrest and keep the 
bodies of the said Bohan and the plaintiff thereon ; and after- 
iVards, lo wit, ou the 3d day of April, 1817, and white said writ 
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dt execution wa$^ in ftill force, the said Marshdl, in 6beAi«f6^^ 
ta the comtilliml of the said writ and the directions of. the said- 
Henry, by virtue of said writ arrested the bodies of the said 
Bohan and the plaintiff, and them, th^n and there kept and de«. 
tained in custody for a long time^ to wit, for the space of rlive 
days. And the plaintiff farther satitb, that stfterwards, to wit, 
a't St. Albans, Oifotesaid, oh cff about the BA of April, 1817, 
and while the said Bohan and the plaintiff so continued in cus- 
tody of the said Marshal, as aforesaid, the said Henry ordered 
and directed said Marshal to Release tttid discharge the said 
Bohan and the plaintiff (torn custody sind loofptisontiiem, undeV 
and by virtue of said ^it of execution, upon condition th^rt 
they should pay the sa|d Marshal his fees on said execution $ 
and the Marshal laforisdid, in obedience to the said order and 
directioh of the said Henry, thereupon did release aind .dis^ 
charge the plaintiff frooi all father custody, imprisonnient j and 
restraint, in that behaH^ all which he fa ready to verify, where^ 
fore, &c. Oetfiufrer. ^ V 

Causes. That plaititiff's ireplication ih double and has tei!*^ 
dered distinct niatters to be put in issue : ^ 

1« The purchase of said debt as stated in the replication. 

2. The arrest, imprisonment, and release of the plaintifi^ a^ 
s^t forth in the replication. 

.,. Fof def(^ndant^ in support of the general demwrer, Shifi and 
Van <^^ess i . ^ . 

1. Tt^ppearM froiii the plaihttlPs replication,' that the impHs^ 
onnieht complaned of, was under a process of estecution, xeg-*' 
ularly issued, by a court having power to issue the same ; the 
plaintiff canndt, therefore, maintain trespass for this injury^ 
but if any action will lie, it must be case. 1 Chit. PI. 1 90^ 
164, 183, 186. S Chit. ]^L 343. ^Terih kep. 185; 3 Esp; 
R. 144. 2 Black. R. 1190. 2 WHson 302. 2D6tig.e71.' 
i B. and P. 388. 7 T. R. 634. Cowp. 18. 

2. By this action the plaintiff attempts to reverse the jtidg*^ 
ment of a Court having Complete jurisdiction, wbicfa cannot be 
done in diis cdUatera! ifay ; but must be considered goo4 ^^ 
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ffjl iateiHs and pinrpo^es, until in some way set aside. 3 Term 
R. 125. 1 Stra. 481. 2 B. and P. 391. 7 y. R. 634. 1 
ici^it. PI. 183. Phil. Ev. »25, &c. 

•In suppprt .of the sp^cia} c^v^ oi dendfurr^;r : 
• Every pl^a omst be si^gle^ e^tire^ and confined to one single 
pw^, 5 CoiQ. Dig* 385, 55.. j5 B. and P^ 76* 1 Pur. ?2Q-4^ 
3 Bla. Coni. 311,'' 1 Chit.pL ?2. 

Co9«/ra. i2cyc6« The replication is an ans.iirier tf>ii^ plea^ 
for where a creditor has received a fuU sati;£a|ctioi;ii ojf his judg* 
inent, and discharged the debtor out of custody on execution, 

it.is false imprisonment to arrest him again on the same judg* 

... • ♦ * ■ , • 

meat. 

The public credit to be given to the signature of the clerk of 
|t court of record, a^ well as tjie powier .of jhe. court, will jjro- 
tect the officer^ but not the parU/^ who is guilty of an imposition 
Dn both. 

To shew the replication duplex, the liefendants must prove 
it to contain two separate and wholly disconnected facts, either 
of which alone entitles the plaintiff to recover. Bla. R. 1022. 

The payment, and discharge, even though separately^ enti-* 
tling the plaintiff to recover, are yet so connected that plaintiff 
nay well aver botb ; they ^rm one entire transaction or de- 
fence to the execution and judgmept^ 
^ OfUnion of the Court : 

The authorities are full in point, that tresspass will not lie 
in Uiis case, and these pleadings present a strong case for their 
application. By maintaining this action .the Court would, in 
jsffect, attempt to control the process of the Circuit Court of 
pike United States ; it would I^e very inconsistent that this Court 
4ihould support An action for false imprisonment, for confine- 
ment on ah execution issuing from that Court, while that Court 
may refuse to relieve the prisoner by setting aside the execu- 
tion, and may even soatain an action fo^ an escape, sliould he 
be liberated by the jailer. . - 

2« As to the fitctd Qf Diifconduct of defendant, as agent of 
the plainti£^ and the purchase of the debt, as stated in the re- 
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plication, ibej were matters c^ deferice to the original ac^oiu 
or perhaps, if <}iseovered after judgmeat, causes for setting 
'^side tl^e ju^go^nt, hy process brought to the Circuit Court, 
directly upon that judgment^ aiid for that purpose ; but, they 
cannot be pleaded in avoidance oF the judgment in this colld- 
ttral way, while that judgment stands in full fot^e ; the party 
land allMHtflig under hifls must beJvsliAed injcarrying that jodg^ 
m)E!ht into efibct. - . . 

' ''Replication iosuficient. 



* *» 



yOUNO a|[«mi« ]>ATI8. Wtukin^lm^ ISIT. 

A female of eighteen years of age, is of full age, under the 
Constitution and Laws of this State, for every purpose* 



FORFEITURP. 

JVb. 1. 

BULKLY agaifut ORMS. FrankHn^ 1815^ 

»' •. V ■< J " ' ' '' » ■. 

AN action for the value of the property will no/ lie against 
a private citizen for seizing property attempted to.be transpor- 
ted contrary to law, the same having been conilemned in the 
District Court. • ■ ^ ^* ' 

. The attempt to transport constitutes the forfeiture, and imiQc* 
diately divests the property. 
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PAGE tigamii JOR19SON £T AIj. AddUm, 1816. 

A bond of recognizance, for the review of a cause, is for- 
feited when the judgment is against the reviewer, though the 
images are reduced by a second judgmebt 

This was a cause where the reviewer suffere<| « default. 



FRAUD, Ac. ^ 

JRAUD. 

piABiiOW against Wf^m. FranlOin, 1«15. 

^ IN an action of frauds tea false affirmation, in the sale of 
property, science is necessary to be stated and proved* 

FtLAUDVLENT CONV^YANOia-*.^ PnrshMar I, 9« 

"" . .' • ' . ' • 

ludgroent 2, 

FREEHOLD CQCRT. 

MORGAN o^ONMf BABBST Bf AL. CfttlliRA»i Itif . 

• • • - ■ «■' 

BONDS for prosecution must be given* befoi^ the warrant 
issues to bring the body before a Freehold Court. 
See Abatement 6. ' * 
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GUARDIA]^--See Abatement 4, 13. 

*04 •• • • 



H. 

piGIf BAILIFF. 

BUCK «|aiiMt UABSB. Bm»hglmt, ttlt. 

)N an action on a jail bond, the plaintiff declared on a jail 

nd taken and assigned by the High Bailiff, and did not alledge 

e cause of his (N[. B.) acting as Sheriff. 

On a writ of error, declaration held good ; also, there watf 
no error in this, that the writ, directed to the High Bailiff, act- 
ing as Sheriff, did not state the cause of its being no directed- 
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I '" HIGHWAYS. 

JVo. 1. • 

OAWIEL BAILET agaiiut TOWN OF FAIEFIED. JFVmifin. 1619. 

WfifiRE i minor is iqjiired hf th« wKut of r^n id a road, 90 that the father sw- 
taios a low of service, and is piit to eipeose in culwg the nuoor, the tpwn is liable to tli« 
father on the Statute. 

THIS was, an ^ actioii^ on the ctse-«For that, whereas, by a 
certain Statute law of this State, enl^Ued « An Act reducbg intq 
one the several Acts for laying out, making, repairin|(, and 
clearing highways,'^ among other things it stands enacted : 

^^That if any special damage shall happen to any person or 
perstas^ or to his, her, or thdr teams or carriages, by means of 
einy insufficiency, or want of repairs of any highway, or public 
bridge, in any town, widiin this State, the party sustaining such 
damages shall hare a right to recover the^aque, in an actioit 
on the case, against such town, to be prosecuted before any 
Court, proper to try the same, together with oosts*^^ 

And whereas, Polly Bailey, of Fkitcher, in the County of 
' Franklin, a minor daughter and servant of the said pl^intW» pn 
the S3d day of October, A. D. 1813, in attempting to pass a 
highway, through a part of said Fairfield, leading fi^om the- 
dwelling-house of Burr Fanton, in said Fairfield, to the dwel> 
ling-house of. Andrew Bradley, in. said Fairfield, on horse-back, 
by means of the insufficiency and want of repairs of a pabKc 
bridge, in said highway, in the town of Fairfield, die £aid Polly 
V was thrown from said horse,, land was thereby greatly injured 

and wounded^ and had one of her l^s broken ; so that the saidr 
plaintiff, by means of the insu$ciency and want of repairs of 
said bridge, lost the service of the said Polly for the space of 
nine months, and was put to ^reat evpence in providing for the ^ 
omintenance and cure :of the said Polly, to wit, the sum of two 
hundred dollars, to his damage, &c« 

This action was tried at June term, 1819, and a verdict found 
for the plaintiC A motion in arrest was then filed for the insfif- ; 
firicncy of the declaration. » 



HIGHWAY^ 127 

^ lii sup{x>rt of the molion, it was! contended : . 

1 • That the Statqte is a penal one and must be ^onatrued 
fttrictly. - ' 

2. That the meaning of the Statute is so clearly expressed 
as not to admit of a construction that will include this case. 

Polly Bailey may have an action, and it is a loose construe- 
tioD to admit of sereral actidnsfor the same injury^ 

If the Court go beyond direct-andviounediate injuries there 
is no atopping-place wkfaiii the eircutt of possible loss ot in- 
jiiry. 

* There is no case of sneing for loss of senricei except in case 
oi assault and battery, or seduction, and there is no analogy 
between those cases and the present. 

' < Contra. 1 • The Statute is remedial, and must be construed 
so as to carry into effect the intention of (he Legislature. 

3* The injury complained of, in the deolaratioo^ is within the 
tetter and spirit o£ the Stiaitute ; the words, ^special damage,'^ 
fintend something more than direct injuries. When the Statute 
makes it the duty of a town to repair public bridges, this ac- 
tion may be maintained at common law, if the Statute be defec- 
tive, and our caibe is within the common law, plaintiff may re^ 
cover in this action brought oa the Statute. Sal. 213. 1 Bla, 
Coin. 89, 90* 
- (^ioiion of the Court : 

I; The Statute, upon which this action is brought, is not a* 
penal Statute, it only gives compensation for an injmry, com- 
mensurate with the damage sustained. . . 

S. Thejiath seetion, taken together, evidently intends to 
embrace other damages than those sustained directly ; the 
words, ^^special damage," to make sense, must mean other than 
direct bodily injuries ; a strict construction of the words, ^Ueiams 
and carriages," would exclude the loss of a horsemao by an in- 
jury to his h<^se ; to mdke sense of the section taken together, 
and to carry into effect the obvious design of the law, every 
apecial damage must be included, which ia known to the law, as 



ki iiiGtiWAYs: 

an aetianable injury* The injury comphined of, by the piaiQ<( 
tiff, 18 a special damage, Ifor which he has a right of adKa, Uni 
it nnist be considered special damage, in this case. 
Motion dismissedk 



JVb. 2. 

liAILET agakul tJjAVOSU^. i^roMin, mi 
USE of « road, hj travel, wiU aot mike it « paMic higbwaf. 

THIS case was tried before Judge Doolittle/ June term, 18^^19^ 
t^n the gei^eral issue* 

Verdict for plaintiff. 

Exceptions as follows : 

The plaintiff offered to proVe, by witnesses, that the road in 
question, had been used for a public highway for twelve or thir* 
teen years previous to the time of trial. 
' To this evidence the defendant objected, contending thai 
plaintiff ought to shew either a record of the faying out and 
Purveying of the road, or an use of the same, as a public high^ 
way, for fifteen years previous to the damage complained of. 

Objection over-nded, and witness testified, the road had beeii 
used for a public highway, for twelve or thirteen years. 

The Judge charged the Juiy, diat if they found die road in 
question, had been used as a public highway, for twelve or thir* 
teen years, they ought to find, the sanote io be a pubBd highway 
within the perview of the Stafute. 

On this bill of exceptions the Court determined that a mere 
iis6 of a roiad, by common travel, would not make it a public 
highway ; but, that some act of the town, by' theii" officers re* 
cognising the road to be a public highway, waif necessary, as 
by describing the road in the rate-bill and warrant issued to th€ 
highway $|]rveyOrs. 



HIGHWAYS; isfl 

M. 3. 
ioNATH&N EMERT againtl INBABITAITTi OF WASBIN(3T0N. 



Orange, 1818. 



INbi 



the caie, againit a lonn, to recover daiDiiet Tar tn injory, niaaliiwd 
V ■ public l)'El><m7 b«!n{ out of repair in a tonn, the plaintiff may prove the road la 
be a public liiglmay, hf parol evidence ; tbst the Selert man of IIk town laid out and 
opened iiid highway, (hat laid road had ever )inc« lieeii u>ed ua public highway, 
and that worlhad beeo done upon it, in the aaiOe ibaDHer bJ oa other public higbwayi. 
Id laid town, altl)Du<'h there wu do Hirv ey-bill, of aaid road, recorded. 

THIS was an action on tlie case, for damage done to plain- 
tifPs horse, by a public highway being out of repair, in tho 
town of Washington. 

On the trial, the plaintiff, to make out hii case, oifered to 
prove, by parol, that in the fall of 1812, the Select men of 
Washington laid out and opened said highway, and from that 
time to the present, had used said road as a public highway, 
and work had been done on it in the same manner as on other 
highways, in said town, but there was no survey recorded. 

The defendants objected to parol evidence, and contended 
the onl^ proper evidence was the record or copy of it from the 
Town Clerk's Office. 
1 The evidence was admitted. 

Verdict for plaintiff, and exceplioas taken to the opinion of 
the Court. 

In support of the exceptions, Marsh and Hutchinson, for de- 
fendants, contended : 

That a road, laid out, never becomes a kigkmay until sur- 
veyed, and the survey recorded, according to law, unless it hai 
been used as such from time immemorial, or at least fifteen 
years, which, in this State, is the criterion of possessions in 
general ; it must appear from the returns ef the Select men; 
that they acted ojiciallt/, and this can be shewn only by the re- 
turn of their proceedings ; nothing can be intended or implietl 
from the acts of a corporation, as of an individual. A neglect 
to record, would be reason for an application to the Count/ 
Court. 

They cited Golden v. Thurston, 2 Johnson's Reports 424. 




ISO hlGfiWAYS. 

Gallelia v. Gardnef, 7 Do. 106. Commonwealth v. HirticL, ^ 
Mass. R. fi39. 

Contra. Baylies and Smith : 

1 . The Statute says, the Seitti men havri power to lay out 
«iid cptn roads ; it further says, **e very highway or rodd, which' 
^ shall in future be laid out, or opened, shall be actually surveyea 
tind a survey thereof, made out, entered and recorded in the 
I'own Clerk^s Office, of the town Where such highway or roa^ 
!ies,'»&c. 

Laying out, openings and surveyingj are distinct acts ; laying 
&ut, and opening J are acts which can be piroved by parol only f 
a survey may be made and recorded, still it would not prove 
that the road was laid out and opened by the Select mei>, or that 
ijiork ha4 been done tipon it, and it had for years been treated 
as a public highway, by the inhabitants of the town. Whew 
the Select ifien laid out and opened the road, it was a public 
road, in /act^ and in taw ; although they omitted to cause a 
survey to be niade and recorded, ascertaining the breadth, &c« 
This part of the Act which reiqtiires such, survey, is merely di- 
rectory to the Select men, and their amission, in this, will not 
hivalidate their oiher acts which made the ro^d a public high- 
way. 1 1 Johnson 403. 5 Cranch 242. 11 Mass. 447. 

The traveller is to loose no right, by the neglect of the Se- 
lect men, and ihey .are to take no advantage of their own wrong. 
Parol evidence is the beat, and only evidence in the plaintiflfiv 
|iower. 9 Itlass. 312. 4 Binney 1 86. 

Opinion of the Court : 

The ofiicial acts of the officers, of the town, recognizing dt 
toad as a public highway, are proper evidence to charge the 
town with damage, slratained by a traveller, by reason of suclr 
highway being out of repair ; and the parol evidence was^ 
|K^perly admitted. 

Ke w trial not granted. 

See Evidence 2# Joinder 2, 



HUSBAND AND WIFE, &c. I3i 

HUSBAND AND WIFE— See Deed. Pauper Cases J I. 



INDICTMENT. 

JVo. 1. 
ETATE againtl EMERY. Windkam, 1316. 

INDICTMENT for larceny, to wit, stealing bank bills, in 
ivhicli the bills are ihus described : "two five dollar bank bills 
pr notes, and one tw% dollar bank bill or note, of the value of 
twelve dollars of the goods and chattels," &c. Held bad oi^ 
demurrer. 

The Indcitment ought to have slated the bills contained a 
promise to pay money, or perform some contract or argreo 
ment, under the Statute. 

Ao. 2. 
STATE ugainit CHILLIS. Mdiim, IBiB. 

INDICTMENT charged, "that the prisoner felloniously 
^as in bpd with one Rosanna Blake, with an illicit, fellonious, 
and lascivious intent ; the said Chillis being the lawful husband 
of another woman." 

Motion in awest, after verdict. 

By the Court. The Indictment ought to have charged the 
illicit intent to be between them, so that both had an illicit in- 
tention. An illicit intent in one party only, would constitute a 
diSerent offence from that charged in the Indictment. 

Judgment arrested. 



I 



INFANCX^S«e Andiu Querela S. Minor, 



k 



132 INFORMATION, &g. 

INFORMATION. 

8TATB agamtt SICIELE ET AIi. BtmUngUm, 1816. 

« 

IN an information, bjra State's Attoraey, it is not nece«: 
lary for hiiQ to state, he informs under his oalA of office. 

« 

INJUNCTION— See Malicious Prosecution. 
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INSANITY. 

HALB ovoHiffl DUNCAN, CbUfils, 181T. 

AFTER a person is regularly found to be insane, and th^ 
Judge of Probs^te has appointed guardians who have taken 
posseffsion of his property, an4 returned an inventory ; in an 
action against the insane person the personal property of tho 
defendant, in the hands of the guardian, is not subject to at- 
tachmei^t. 

In case the Sheriff, did on such process, attach the personal 
property, and )eave it in the hands of the guardians, he was 
held not liable for not having collected the execution* issued 
jn the suit. 

See Abatement 4. Trial, 



INSPECTOJl OF CUSTOMS— See Trespass 3. 

INSOLVENT BSTATj:. 

M. 1. 

f 

PA;iBf£I.£E ttgahut WOODBBIDOE. Addison. 1816. , 

Y^HE rejection of a claim, by commissioners, on the estate 
^ of 8t deceased pefBm» is no bar to ai^ action against the syr- 
vivw* 



»* *• '^B^* 



INTEREST. 183 

M. 2. 

^DMINUTRATOB OF SUITS egainil HOLMES. Hul/aiuf, 1816. 

THE defendant was constable, and attached the property 
of one Allis, at the suit of the plaintiff. 

Judgment was rendered against Allis, and execution issued, 
April 4, 1813, and put into ihe bands of the officer, (Ho!mes) 
May 2 ; Allis died April 16, and liis estate was represented 
insolvent May 7. 

In an action, against the officer, for not levying ^nd collect- 
ing the execution, be was held not liable, on the ground that 
the property of the person deceased, is not liable to be taken 
on execution, where the estate was represented insolvent. 

Representing insolvent has relation back to the lime of the 
death. 

See Commissioners. Executorsand Administrators 12. Pleas 
and Ple3|.ding) 10. 



INTEREST. 

BOUOHTON AND LUTWICK againil RAGAB. Mdittn. IBM. 

THIS was an action for goods sold and delivered. 

Judgment for plaintiffs, by consent, and a question submitted 
to the Court, on the assessment of damages, whether the plain- 
tiffs are entitled to interest. 

The facts were, that the plaintiffs, at the time of their deal 
with defendant, resided in London, and the defendant in Mon- 
treal ; the plaintiffs' account consisted of several items of goods, 
furnished at different times, and a number of items of credit. 
It did not appear, from Ihe plaintiffs* bill) that any time of pay- 
ment was stipulated, or any agreement for interest ; no demand 
of payment had been made. 

Sei/mour, for defendant, insisted, That interest ought not to 
be allowed, because it is not the custom, in the Province of 
Lower Canada, to pay interest in such a case, nor do the lams 
of the PfctviacCt in such case, compel the payment pf interest, 
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184 INVENTORY, kc. 

and such is also the law in £ngiaod« Cited, Hs^ireriaad v^ 
Bowerbank, 1 Camp. $0. Crakford v* Winter, 1 Camp. 339< 
Beraks v. Fuller, and notes, 2 Camp. 426, 430, 

Contra. Chipmqnj for plaintiff: That (here is no point of 
law, more unsettled, in England, than this ; that in this case, 
the credit was given for six months, and that in the whole mer- 
cantile world, it was always customary to cast interest after the 
time of payment, and even befpre, when the debtor was mak- 
ing interest of the money. 

By the Court. Let interest ^ cast frop the sen^ice of the 
writ ; it does not appear that there was any demand of pay* 
ment before that time. 



INVENTORY— See Executors and Administrators 6. 

JAIL BOND— See Bail Bond. 

JAILS AND JAILERS->See Poor Debtor 1^ 

JOINDER. 

JVb. 1, 
f LOWEES, EXECUTOR, t^amtt SBKT. BenningUm, ISll 

AN Executor may join in the same declaration, a count for 
m6ney had and received, to the use of the testator, and a count 
for money had and received, to his use, as executor. 



Jfo. 2. 
' PECKHAM ogakut BURUNOTON AND COLCfllfcSTBR. 

THIS was srn action brought against defendants joiniljfy t^ 



JUDGMENT. 
r damages, sustaineil by reason of the ii 



is* 

fficiency of a 



feco^er 

bridge, beltoeen the two towns. 

After verdict for plainlilf, the counsel for defendants, moved 
to arrest the Judgment, for insufficiency of the declaration. 

The Court decided : 

That the action was properly brought against the two town* 
jointly, and dismissed the motion. 



JUDGMENT. 

Ao. 1. 

BRiDLT 6ARL0W againit BOVNE AND WALKBH. 
fVanJilui, iSIS. 

ON tbe queitioD, whether tlie omin^ion oF Ihe ■urd "•hale,'* io the urtlGcaCc of 4 
aepoiilioii ii fatal, Conrl pqa&llp dividrd. 

Fineco fnra' uninlrrtupted pnieinioD of i lot of laad, claiiH] title— rati tbe titis 
in the pDsEeifor, and eDables bim to maintain fjec^inent. 

A, in ejEctmfnt for a lot of land, recoven a|%inst S ; C had, before the loit, been in 
pouetrion of Che land in 'Juotion, and deedrd la B, hut tbe deed wai not recorded ; af- 
ter the judpneot A » B, D purehasej of C, hs-ing; no Ironwledge of any tooveyance 
horn C (0 B ; held D ii not eoncluJed by the jiidguiant 1 r B. 

EJECTMENT for lots No. 99, 100, and 143, in the town of 
Georgia. Writ dated 15th, and served the 17th August, lan. 

dn the trial, at Junfi term, 1318, the foUowilig exceptions 
^ere taken : 

plaintiff claims, by possession, and offered a deed from Allis. 
an original proprietor, to Samuel Wells, dated 1789. Wei!? 
sold to Coon, who went into possession. 

PWintiff offered parol evidence, tending to shew, iljnt those 
6nder whom he claimed, had been in possession, since the year" 
1793, through several occupanis, to Joel Woodruff, who went 
into possession about the year 1800, and who deeded to plain- 
tiff in 1813. Among other parts of the evidence, plaintiff 
offered the deposition of J. Mitchell, who testified that he had 
been in possession. 

Defendant objected to the reading of the dcpoBilion, because, 



136 JUDGMENT: 

in the magistrate's certificate of the oath,- (be word "whole*' 

was <»nitted. 

The Court over-ruled the objection, Eind adinitted the depo' 
silion. 

The defendant offered in evidence, a record of a judgment 
hy default, in ejectment,* in the Circuit Court, Robert Bowne 
(one of the present defendants) against Samuel Wells and Nj 
Manvfield, for die Same land, October 9, 181 1 ; and, to connect 
this with the case, offered evidence tending to shew, that, while 
Woodruff was in possession, he made a deed to Samuel Wells, 
of the lands in question, (though it was not produced or ever 
recorded) previous to the deed from Woodruff to plaintiff, 
which evidence was admitted; 

The Judge charged the Jury, that if they found that the 
plaintiff, and those under whom he claimed, had been in the 
Uninterrupted possession of the land, claiming title for 15 years, 
such possession would vest the title in the plaintiff, and sup- 
port bis action of ejectment. 

The Judge farther charged the Jury, that if they foiind that 
Woodruff did make a deed, of the lands in question, to Wells, 
(the sane never having been recorded) it would not affect the 
right of the plaintiff, unless he bad notice thereof, previous to 
his receiving the deed from Woodruff. 

Verdict for plaintiff, and motion for new trial, founded on 
exceptions to the opinions and charge of the Judge. 

The Court decided against the motion ; the decisions of the 
Judge were afBnned, except as to the admission of the deoo- 
flition of Mitchell v on this point the Court was equally divided. 
Judge Doolittle being of opinion the deposition was properly 
admitted, and Judge Brayton being of opinion the omission of 
the word "whole," in the certificate of the oath, was fatal, an^ 
that the deposition ought to have been excluded. 
Motion dismissed) and new trial not granted. 



jbUGMENT. \3i 

JVb. 2. 

•i'APPAN AND 8EWALL agaiiul DAVID H. NTJTTING. 

Frwitiin, 1830. 

IN aDactionor^ectment, where tlieplniatiffs' title ij the levy of an eifmtioo nEaintt 
tbe dereadanCa graolari, die ddendaut canmt avoiil the judgmenl agiiait hit granlora 
t>r f bevlog (iiit Ihe origiaal iriit, in the fuit aeaiuit thno, wag not served on all the de- 
feodaota. 

3. The plain tifTri, in nich caie.in ord^r tabe entitled ta conteixl that the conveyaoce 
from the gnintori ifai fraudulent, ai agaiiut creditor!, ii periniltcd, to sbeir a negoliiiWe 
note enCDted by tUem to .Sim, although the notE had been eadarsed in [ull, to a third 
penon, and Ihe endonemeat atricktn out, 

THIS was an action of ejectment, for a tract of hnd in the 
towa of Berkshire, described by metes and bounds, containing 
twelve acres. 

FlaintiSs shewed the record of a judgment, in their favor, 
against Solomon Emmons, Horatio Emmons, and Adonijah 
Emmons, recovered at (he August term of Franklin County 
Court, A. D. 1810, by which it appeared that they attached 
all the lands in Berkshire, (public lands excepted) in that suit, 
Bs the property of the said Solomon, Horatio, and Adonijafr, 
tin the 8th day of August, 1810. They then shewed the laud 
in question, levied upon and set off on an execution, issued on 
this judgment, within five months alter the rendition of the 
judgment. They then shewed a deed, from one Nathaniel C 
Johnson, to the said Horatio and Adonijah Emmons, executed 
previous to April, 1810, a deed fronl H. Si A. Emmons to Dan- 
iel Smith, in April, 1810, from Daniel Smith to Jumes Churchill, 
io 1812, and from Churchill to defendant, in 1814. 

On the trial, the plaintiffs contended, that the deed from Ho- 
ratio and Adonijah Emmons to Daniel Smith, io April, 1810, 
was fraudulent, as against the plaintiffs, (creditors of the said 
Horatio and Adonijah) and therefore, void. 

The following objections were taken by the defendant : 

I. It appeared, by the original files, in the aforesaid suit of 

Tappan and Sewall, against the said Solomon, Horatio, and 

Adonijah Emmons, that the suit was instituted against them a? 

fate paitners in trade, under the firm of Solomon Emmons and 

ft 



lift JUDGMEKT. 

Sot>9, bjr writ of attaehmcnt, dated August 4, A. D. ISIO. r?- 
tamable to FraokUn Coaoty Court, at the August term of S3. ! 
Court, 1810f in which writ the said Horatio was described as 
being of Berkshire, aforesaid, and the said Solomon and Ado- 
nfjah as of Clarendon, io the Coonty of RnUand. On the ori- 
ginal writ was rendered the following retam, to wit : 

^^Franklmy ss^ August 8, 1810. 
^^Tben, by virtue of this writ, I attached all the lands (pub- 
lic lands excepted) in the township of Bericshire, with the ap- 
purtenances, kc* and on the same 8th day of August, aforesaid, 
I left a true and attested copy of this writ, with this return and 
a list of property thereon attached, thereon endorsed, at the 
dwelling-house of the within named Horatio Emmons, in said 
town ot Berkshire ; and, on the same day and year aforesaid, 
I left a like true and attested copy of this writ, with this re- 
turn and a list of property hereon attached, thereon endorsed,, 
in the office of the Town Clerk, in the town of Berkshire. 
"Attest, S. BOWDISH, S. D." 

^KUarendotiy August 15, 1810. 
^^Then, by the hand of Ozias Fuller, I left two true and at- 
tested copies of this writ, with my return and list of property 
hereon attached, thereon endorsed, to wit, at the last and usual 
place of abode of the within named Solomon Emmons, in Clar- 
endon, on a table ; and the other, at the last and usual place of 
abode of the within named Adonijah Emmons, in Clarendon, 
on a table. ^ 

<'S. BOWDISH, S. i).'* 
Tt did not appear, by the record, aforesaid, that any notice 
to the sajd Adonijah and Solomon, or either of them, was prov- 
ed in the said County Court. And it did appear that the plain- 
tiffs took judgment against the said Solomon, Horatio, and Ad- 
onijah, by default, at the August term of said Court, 1810, and 
the record certifies "that the defendants did not appear in 
Court*" WhereupOD the dafendant objected to the admission 
of the record, aforesaid, because it does not shew any notice 
of the suit to Solomon and Adonijah Emmons, as the cerj:ificate 



JUDGMENT. 
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al an officer in Franklin County, cannot prove an ect, done bjr 
another person^ in Rutland County. 

The plaintlfis then offered to shew the docket of said County 
Court, for August term, 1810, by which it appeared, that the 
initial letters of the names of Aldis and Gadcomb were set to 
the cause Tappan and Sewall against Solomon Emmons and 
Sons, against the names of defendandants. 

To this, the defendants objected, on the ground that it was 
offered to contradict the record, but t"he objection was over^ 
;rulcd, and the docket shewn. Whereupon the Judge admitted 
|lhe record aforesaid, to shew a good and valid judgment against 
the said Solonpn, Horatip, and Adonijah Emmons* 

2. The plaintiffs having requested the defendants to shew 
a bona fide debt against the said S,, H. & A. Emmons, for the 
recovery of which, their suit, aforesaid, was brought ; they of- 
fered the notes,* described in the writ against Emmons, and it 
appearing they had been endorsed in the usual form, by a full 
endorsement, by the plaintiffs, to one .Charles G. Lester, (which 
endorsement, however, was at this time clefaced and drawp over 
with a pen.;) the defendant objected |to said notes (or the pur- 
pose of proving a bona fide debt due to the plabtiffs, in April, 
1810, or ^t the commencement of said s\iit, in August, 1810. 

The Judge over-ruled the objection, an4- admitted the x^fii^^ 
for the purpose, aforesaid. 

Verdict for plaintiff. 

Motion for new trial, founded on exceptions (p the opinion 
of the Judge. 

Judgment of the Court : 

On the first point, the Judgment of the County Court cannot 
be impeached in this collateral way ; the Judgment must be 
considered valid, until set ^side by proceedings, brought di- 
rectly on the Judgment, and for that purpose. Oq the second 
point, the decision of the Judge is confirmed. 

New trial not granted. 

f The notes were dated before the deed from Enmioot to Smith, aod were negotiable. 
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140 JURISDICTION. 

•Yo. 3. 
; FEASIiBE og^imfl STi^NIFOBD. ChiUendm, iBiS. 

A Ju^ment against the officer attaching property, in an aC| 
tion brought against hiib) by a third person^ claiming the prop- 
erty, is DOt conclusive, upoii the attaching creditor, unless the 
creditor had notice of the suit against the* officer, so that he 
might have defended. 

See Error 1, 2. ' F'alse Imprisonment 4. Pleas and Pleads 
ings !• Audita Querela 4. . ' ' ' 

JURISDTCTIOiy. 

i 

' JVb. 1. 

TRBASURER OF TERMO^t Mguimt FRENCH EX AU 

■ 

A declaration, upon a recognizance, entered into before the 
Supreme Court, inf a cause where the Court have appellate ju-* 
Tisdiction onfyj oh demurrer, was held good, though the decla- 
ration did not state the cause, came into this Cour( by appeal. 



^ J . « ^ 



STATE TREASURBi^ c^atruX PANFQRTH ST AU 

BmningUm, mi. ' . 

IN an action upon a recognizance, taken before a Justice 
Peace, upon a cooiiplaint for a riot and an ai^sault and battery, 
and made returnable to the Su j!)reme Court, The Court «lecid<« 
ed the recognizancte V^id, for that the Court had no original; 
jurisdiction of asiiaull and battery. 



STATE'S TREASURER ^gatntl FRENCH ET AL. CbUUnim.niG, 

SUPREME Court having original jurisdiction of tjidictmenft 
or btformation^ for asss^ult and battery. *^ 
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Ao. 4. 

^RUBH AND BATHAWAT agaiiut TOKRT. Franklin, Mf. 

IN an action of debt, on judgment, brought bdare B Jurtiw. )iii juriidictioD nmrt bt 
jjcertainec]. by (be amount due on the judgment, it appeari by the record »nd preccci. 

ERROR brought to reverse a Judgment of Franklin County 
Court, rendered November term, 1819. 

The plainciff below, (Torrey) brought his action before s 
Justice Peace, on a confeseion note, for sixty dollars, stating 
that the sum of fifty-three dollars was allowed by the plainti^ 
and agreed to be endorsed on said Judgment. 

Plea — That the Justice had no jurisdiction. 

Plea over-ruled by the County Court. 

By the Court. The jurisdiction of the Justice must be de- 
termi ed by the amount due on the judgment, as appears on 
the record and proceedings under the judgment : Any payment, 
the evidence of which is extrinsic, cannot be taken into con- 
sideration, in determining the jurisdiction. In this case the 
declaration shews only that the sum of fifty-three dollars was 
agreed to be endorsed, and the jurisdiction of (he Justice de- 
pended, not upon the amount due, as appeared on the record^ 
but upon the existence of facts, the evidence of which was ex- 
traneous. 

Judgment — There is error, and that Justice had no jurisdio. 
fioii. 



HABBIS qui lam againil BULLOCK. WiniOam, 1S19. 
COUNTY Court hai jurudiction of action of iM, <n UtSlofuli tf uiUTS, over ic*- 
en dollan 

THIS was an action of debt, brought to the County Court, 
by the plaintilT, as a common informer, to recover the sum of 
thirty-seven dollars and fifty cents, forfeited, by the defendanlv 
in consequence of an offence against the Statute of usury. 

Plea — To the jurisdiction of the County Court- 






i 
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For defendant, J. Phelps contended — That the Statute ot 
1811, fully empowers Justices of the Peace, to try all cases of 
a civil nature, (except slander, &c. where the debt, &c. does 
not exceed fifty-thre^ dpHatrs ; the County Court have not cfm\ 
current jurisdiction, and this case is a dvil action* 3 Blacks 
Com. 161. 

But, if the action should be considered of a criminal nature, 
in which the State is a party, the St^eme Cauri has exclusive 
jurisdiction. 

Cimtra. J. Elliot contended — That this is not a civil action, 
within the meaning of the "Act empowering Justices of the 
Peace to hear, try, and determine all pleas and actions of a 
civil nature, (with certain exceptions) where the debt or other 
matter, in demand, does not exceed the sum of fifty-three dol- 
lars ;^^ but, that it is an action of a criminal nature, an action 
iot an offence against a penal Statute, a suit for a crime or mis- 
demeanor, and described as such, in an Act entitled "An Act 
for the limitations of sust on penal Statutes, criminal prosecu. 
tions, and actions at law ;" and, that the County Court have 
t:ognizance of all criminal matters, of every name or nature, 
except such as are made cognizable only in the Supreme Court 
or before Justices of the Peace ; and, that this is not an action 
wherein the State is a party, because the State cannot become 
Qon-suit in the action. I 

By the Court. The Act defining the powers of Jutices of 
the Peace, limits their jurisdiction to the sum of seven dollars, 
^n all cases where a penalty or fprfeiture is incurred, by any 
act of a criminal nature, or which is denominated, by the law, 
an offence. Usury, by the Statute, relating to interest, is co:- 
pressly called an offence* The County Court have jurisdiction 
in qui tan^ prosecutions for this offence, where the penalty foi> 
feited is above the sum of seven dollars. 
Judgment — Writ do not abate, and defendant answer over. 



1 
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Aa. 6. 
&TATE agairut IRA SMITH. aMtndai, 1819. 
Supreme court hav-e juriaJittiop or TUeft under (even dollars. 

THIS was an indictment for stealing two sbcep,of the value 
of ten dollars, as allcdged in the indictment. 

Plea — To tbe jurisdiction. 

That, by the laws of this State, all Justices of the Peace, 
within iheir respective Counties, aft authorized to hear, trj', 
and determine all complaints for larceny, where the property 
taken doca not surmount the sum of seven dollars ; and, that 
the value of the property, mentioned in the indictment, docs 
not exceed the sum of seven dollars. Demurrer. 

In support of the demurrer, Follet, State's attorney, contend- 
ed — That the Supreme Court has jurisdiction, over the crime 
of theft, whether the value of the property be over or under 
the sum of sevCn dollars. Stat. I vol. p. 353, 56, 362, 169. 
Contra. Van Jv'ess and Hobinson : 

1 . The value of the property is material, and the defendant 
is not concluded by the averment in the indictment, but has a 
I'ight to put it directly in issue. 

2. Justices of the Peace have exclusive jurisdiction where 
the value of the property does not exceed seven dollars ; it is 
not material whether the Supreme Court have common law ju- 
risdiction or not ; it is sufficient that the Legislature hag givei^ 
another Court jurisdiction in this coae ; the difference of pun- 
ishment in case of a conviction in the Supreme Court or before 
a Justice of the Peace, is conclusive that the Supreme Court 
has not concurrent jurisdiction. 

By the Court. The jurisdiction of the Supreme Court, in 
criminal cases, is to be ascertained by a construction of the 
Judiciary Act taken together. The first section creates the 
County Courts, and defines their jurisdiction j the first thing 
to be noticed, is the different language (as it respects the Su- 
preme Court) used in criminal and in civil cases. In criminal 
cases the County Courts "shall have cogajzanc^ of all crininal 
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onatters,'^ &c* In civil cases ^^shall have original jurisdictioa, 
exclusive of the Supreme CourU" The Legislature has simply 
given jurisdiction in certain criminal matters ^ but, in civij 
cases, has expressly given jurisdiction exclusive of the Supreme 
Court. The words giving jurisdiction to the County Court ia 
criminal matters, contemplate a concurrent jurisdiction in the 
iSupreme Court ; ^'shall have cognizance of all criminal mat- 
ters, of every name or nature, (except such as are made cog- 
nizable only in the Supreme Court ;)" the Statute expressly 
giving jurisdiction to the Supreme Court, has dia^e it exclu^ 
^ive in the cases specified in the Act ; if the Supreme Court 
have no jurisdiction, buf in cases, specified in the Act, and of 
course exclusive^ the word "only" was useless, it would be suf- 
ficient to say "except such as are made cognizable in the Su- 
preme Court f * but, if the Supreme Court has other jurisdic- 
flon than exclusive, the word "only" becomes important, its 
omission would deprive the County Court of jurisdiction in all 
cases cognizable in the Supreme Court ; the Act evidently con- 
templates that criminal matters are cognizable in the Supreme^ 
Court, other than those cognizable only in that Court, of such 
cases the County Court may take cognizance. In civil cases 
the expression is "(except such as are. cognizable solely before 
the Supreme Court,)'* but care has been taken expressly to give 
the County Court exclusive jurisdiction. 

Section 6th constitutes the Supreme Court, and in defining 
its jurisdiction, evidently expresses what is intended to be its 
exclusive original jurisdiction only. Jurisdiction of the sub- 
ject matter of a criminal nature, in all cases cognizable by the 
County Court, had been given expressly, by way of appeal^ in 
section second. 

Tbe Constitution, section 4th, had made the Judges of the 
Supreme Court general conservators of the peace, throughout 
the State, so that the powers of the Court are not extended to 
any new subject matter, by taking original cognizance. The 
Judiciary Act recognizes in the first section, other jurisdiction 
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tnan exclusive, or that which is expressly given by Statute,, 
and proceeds to curtail the Supreme .'udicial powers of the 
Court, by expressly g'viiig original jurisdiction to the County 
Court in eiiiiV matters exclusively of the Supreme Court of Ju- 
dicature ; original jurisdiction is no where expressly given to 
the Supreme Court, of any civil case, except where the State 
is a party ; this express provision in favor of the County Court 
would have been needless, if the Supreme Court had no j'nAer- 
ttil original jurisdiction — the conclusion is that the Supreme 
Court has inherent, and incidental to its existence, original ju- 
risdiction of every criminal mailer, except in cases where the 
jurisdiction is taken away by Statute. 

This construction of the Judiciary Act is supported by vari- 
ous Statutes, which recognize a concurrent and general juris- 
diction of criminal cases in the Supreme Court. 

The first section of the Act for the punishment of inferior 
crimes, recognizes the same jurisdiction; in case of thefl, in Su- 
preme as in County Court. 

The Act relating to fines, &c, 2 vol. p. G5, sec. 3, provides 
that in cases originally commenced in the Supreme Court, the 
fine or penalty shall be paid into the Treasury of the State — if 
the Supreme Court had no jurisdiction, except in cases ex- 
pressly given by Statute, the Court could not take cognizance 
of a breach of a penal law, except where the fine or penalty 
is expressly payable to the State Treasury; this section then, 
was useless, but this section provides that the penally shall be 
paid into the State's Treasury by reason of the prosecution 
being originally commenced in the Supreme Court, it contem- 
plates a class of cases that may be prosecuted in either Court, 
County or Supreme, and a concurcent jurisdiction iq those 
Courts. 

Judgment — Plea insufficient 
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JVb.7. 

UNITED STATES against JACOB DAVrBT AL. Rutland, iZSJ^. 

. THB Daited States can maintaiD an actWa of debt, lipon amirod, in the Courts o^ 
th^ State. 

THIS was an action <rf debt, on bond given to secure the 
payment of internal duties* 

Plea — ^To the jurisdisdiction of the County Court, where thte 
suit was commenced. Demurrer. 

For the defendant, it was contended, that the County Courts 
of the State of Vermont, have no jurisdiction in such cases 
as thrs, for that the Act of Congress, giving them jurisdiction 
is unconstitutional and vpidJ 

All causes, arising from? the existence of the ITnited States 
as a government, must be exclusively under the jurisdiction of 
the United State's Courts. The debts due to the United States 
are of this nature and the State Courts cannot have concurrent 
jurisdiction. ' 

By the Constitution of the United States, a Coujrt of the 
United States can be erected by the Legislature of the gea* 
eral government, but the Judges can be appointed only hy 
the President and Senate ; by this Act the, power of appointing 
Judges, who have jurisdiction ia certain causes of the United 
States, is given to the Legislature of this State ; this is an eva^' 
sion of the Constitution : if Congress can give jurisdiction to 
the State Courts in one ca^e, they can in all. 'Congress are 
bound to erect Courts for the administration of Jiistice. to be 
filled by the President and Senate, and cannot erect Siate Courts* 
into United States* Courts. *Tbe officers of this State are not 
accountable to, and the Judges of the State Courts cannot be 
impeached by, the U\iited States. 

In case of a Jury trial, what oath is to be administered ? By 
our oath the Jury are to decide according to the laws of Ais 
State ; but, in this case, they ought to decide according tc» the 
laws of the United States. Cited, Constitution of the United 
States, Article 3, Section 1 and 2. 1 Statute 17. Mentioned,. 
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acasc before ihe Supreme Court of Maryland, published in 
Niles' Register, of April, 1817. 1 Wheaton's Rep, 334, 381. 

Contra. This is an action of dtbl, and the Court having ju- 
risdiction over the subject matter, are to consider the United 
States as a person, in law, who can maintain this action. 

The object of the Judicial power of the United Slates, ia 
civil cases, is to take cognizance of such cases, where, by rea- 
son of the independent sovereignty of the States, no remedy 
could be applied, as between citizens of different Slates ; giv- 
ing jurisdiction to the Courts of ihe United States, docs not 
take away the power possessed by other Courts. The State 
Courts have concurrent jurisdiction, in all cases where they 
had jurisdiction before the establishment of the Constitution 
of the United States, unless taken away by the Constitution 
of this or the United States ; in all cases, for the recovery of 
the debts, the State Courts would have had jurisdiction had 
no United States been erected; the ordinary jurisdiction of 
the State Courts extend to this case ; that jurisdiction is not 
taken away by the Constitution of the United States ; Con- 
gress, by the Act of March 3, 1815, by repealing so much of 
the Act of September 24, 1784, as relates to this case, gave iha 
State Courts a right to take cognizance of the same, and the 
United States may have their election in which Court to bring 
their action ; suits of this nature have been frequently brought 3 

in the State Courts, and in the same instances removed into 
theSupreme Court of the United States, and this objection 
never made. 

There is difficulty in the trial, as the Constitution and laws 
of the United States are laws of this State, and our Courts are 
bound to take cognizance of the game. 

By the Court. All the cases from our sister States, where 
the Courts have decided they have no jurisdiction, are actions 
brought to enforce the pmal laws of the United States — no 
Court has refused the aid of the laws of the Stale, in collect- 
ing a debt due to the United States, founded merely on contract. 



I 
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t 

in such a case the objections to enforcing a penal law of a d)f« 
f<^rent government dp not exist. ' 

/udgmevd^'-^Ty^dLt the Court have jurisdiction. 

'Ftefjpon^, for plaintiff. 

Langdon. for defendants. 



,i 



JVb. a. 

TREASURER QF WWDSOR COUNTY agaM JONES BT Ah. 

• ' . Wimdtor, 1816. * 

» 

AN action qui tam, to recover a penalty under the Statute 
^gainst issuing private bills of credit, may; be bipugbt i^ a 
County, o^Aer than where the bills issued. 



i 
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M>^ 9. 

^ARKBB i^atnif WILL ARD. ITtfitfior, 1818. 

IN 80 tetioD on the caie, hj bai)^ id a Jail bbod agaloit a tliird peMdB, for forqog 
the pnocipal out of the lixniti, the jurUdictioD is to be ascertained by the amoyat dut 
in the Uet of the |>ond, and not b^ the amount of penalty. 

DECLARATIQM—ivL a plea of Ihe case, for that the 6|i4 
Robert, at Wooc|stoirk^ a^resaid, on the 1 7th 4ay of August^ 
1 816, became bail, in a Jfail |?ond, Xo the Iceeper of the Jail, ii^ 
said County, in the penalty of ^60, foi: the admission of one 
John Marsh, to the liberties pf the yaj^d, whp was imprisoned 
on an execution in favor of Iklower and Ward, for the sum of 
^31,77, in the whole, dated August 10, 1816, signed by Ben* 
jamin j(wan> Jiistice Pe^e ; t^ie i^aid John ]\(arsh being, com- 
mitted to said prison, as aipresaid? ^od admitted to the liber- 
ties of said prison, the said 1¥j(lar^, the defendant, on the 27tb 
day pf August, 1^| ^co^es^id, then and there, well knowing 
the said John Dfarsb to be a prisoner within the liberties of 
the Jail-yard, aforesaid, did wilfully and maliciously force the 
said BJjarsh out and over the ^pan4s of said liberties and out 
of the yard of said Jail, in which the said John was imprisonr 
ed^ as aforesaid, wherefore, and by reason of all which said* 
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l^remises the penalty of said bond bacame absolute, and the 
^aid Robert liable to respond the same to the said sheriff, where* 
lore the said Robert says, that the said Willard, by reason of 
the premises aforesaid, became liable to him, the said Robert, 
to pay Mm the amount of the penalty of said bond, and all 
damages and costs by said Robert expended, in and about the 
same } to the damage of plaintiff, one hundred dollars. 

Plea— rjhat the cause of action is within the jurisdiction of 
^ Justice of the Peace, and not within the jurisdiction of the 
County Court. 

By the Court. There would not be, in this case, any recov- 
ery of a penalty, to be chancered in equity, but the recovery 
must be of damages, actually sustained by the plaintiff— the 
declaration furnishes a specific rule of damages, by which the 
ptaintiff is limited. It does not appear, by the declaration, 
that the damages could possibly exceed the jurisdiction of 8 
Justice. 

Judgment — That County Court has not jurisdictiobi 



JUROR— See New Trial 8, II, 13, 
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L. 

- LANDLORD AND TENANT. 

JVb. 1. 

A landlord is not concluded by a Judgment, in Ejectment 
against his tenant, by parol lease, he must be joined in the tuU 
to be concluded by the Judgment. 

See Brush v. Cook, Tit. Evidence No. 17. 






1^ LANDLORD AND TENANT^ 

Xq. 2. 
BornVBCni i«MMe HATHAWAY. jFt^pMn, IBtt. 

IN aftietioDarqettawat, for mb piarmat if rmt, Oe Intot cnaol givviicH. 
Jxiai, Ihil Hi fliirtf jiiiirtil «» Ikletotlw 1m4 is qwrtioa, from his pmatflr, or 
<M mM fraotOTi bsvio^ the titk had parted with the noe befbr? deediog to the 
plaiotiC 

ERROR brought to reverse a judgment of Pranldin County 
Court, November term, A. D* 1819. 

The original action was, an action of ejectment, brought by 
lessor against assignee of lessee, for die non-payment of rent. 

Pita — ^Not guilty. 

On the trial the defendant acknowledged that he had not 
paid the rent due on said land, and offered to give in evidence 
that one Silas Hathaway formerly owned said land, and. that 
he gave a diurable lease of said land, reserving annual rent on 
the samie, to one Russell Emery, and afterwards Samuel Hitch* 
cock and Abel Allis levied an execution on said land, in their 
favor, against said Silas, and that the time of redemption of 
said Silas had expired, and the interest of said Silas passed 
into the said Hitchcock and Allis, and after all the title had 
passed out of said Silas, he deeded, to the plaintiff, said land ; 
and that said Hitchcock and Allis gave said Russell Emery 
legal notice to pay said rent to them ; and afterwards the 
plaintiff got possession of the lease given by said Silas to said 
Emery, and after the same was recorded, and that he gave up 
said lease and gave a lease iin his own name, to the said Em- 
ery, and the said Emery afterwards deeded said land to defend- 
ant, and fthe d^fendc^nt was legally notified by those legally 
^holding under the said Hitchcock and AHis, to pay rent to them^ 
and that defendant came into Court to know to whom he should 
pay said rent, which evidence was rejected by the Court. 

Bill of exceptions, filed by defendant, and this writ of error 
founded thereon — error assigned, was the rejection of the evi- 
dence aforesaid. 

By the Court. There is no error, the evidence was prop- 
i^rly excluded \ the tenant could not set up a defence adverse 
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to the title of his landlorcl ; this defence was, not that plainti^ 
the lessor, had parted with his interest to an assignee, but that 
he had no title from hia grantor. 

Judgment of the County Court affirmed. 

i?ee Ejecimcnt 4. Pleas and Pleadings 6. Tresspass Iv 

LEASE— See Tresspass I. 



LEVY. 

IrOUNO against 3VDD. JdJiien, 1S19. 

THIS was an action of ejectment. The plaintiffs title was 
by levy of an execution against one Dickinson. Plaintiff had 
attached the whole town of Middlebury, as the property of 
Dickinson ; after the attachment, and before the levy, the de- 
fendant purchased the land in question, of Dickinson. The 
plaintilF then set off, on his execution against Dickinson, the 
land in question, and brought this action. 

In this case, the folowing questions arose : 

1. Was the attachment good, and sufficiently descriptive, to 
hold the land, in question, against subsequent purchasers ? 

Decided by the Court — That the attachment was good, to 
bold all the land in the town, owned by Dickinson, as appear. 
ed of record, a;t the time of the attachmenl.- 

Objections to the levy : 

1. It did not appear, from the officei's return, that a demand 
had been made on the debtor, to choose an appraiser. 

This objection was over-ruled by the Court. 

2. Defendant offered to shew that the debtor had laud, suffi- 
cient to satisfy the execution, without taking the land deeded 
to the plaintiff. 

Decided — Thai this shewing was properly rojectcd. 

3. That the appraiser.! had appraised other land, (o a larger 
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t than the executioc ; the creditor then ibtoionej t^ 
property, and toc^ the laod in queition. 

Decided— This shemog was properly rejected, wtd the lew 
CBtabtiibed. 

See Ejectment 3. Execution I . Mort^e ], 

LICENCE— See BaU 3. 

LIMITATION— See Promissory Note 2, 3. Usury. ?t*t 
scription. 

LIMITS-i^ee Escape 1, 2. 

' LUNATIC— See Insanity. 

MAJORITY IN AGE— See Female. 

M. 

MALICIOUS PROSECUTION. 

AATHAWAT i^akut AISLES. FrmkUtt, 1819. 
IHuimcli«icathacut,brBialiciaailjr piMteotiniadvUnit.on ■ Bote in th« s«ve 
«r ■ third perMo, th« rttantf vt ■ JadcMHt, in the idt complaiaed o^ ia fvrar ot tta* 
uaditor, ii eoMlwira cvidoica oT prabahle ciuM ; th* dedwalion itatinf «ach ■ jodg- 
tseat, iltbooth it >ran tin nra «u obUaed with malksc, and fidl knawledBc tlisl tlwre 
ranoaiueafutIi»i ud, thitdtlfadut, uplaiatlff'tigeat.tiitwUiedota mi paid, 

AperpctmlilQiiiiclbnrroniChaDcci?, doa not do am^ ttn eSkct oT the judgiaeii^ 
U eanclDUT* erUeoc* ot pi«fc>Ue cum. 

THIS was an action on the case. Declaratton stated, that 
defendant, nroDgfully and unjustly contriving and intending to 
imprison and harass the plaintiff, did falsely and maliciously 
chuse a irrit of attachment to be. issued, from the Circuit Court 
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of the United States, returnable to Mayterm, A. D. 1814, in 
the name, and favor of one William HuH, on a note ol hand, 
dated January 16, A. D. ISOl, executed by said Silas, for 
jjeooO, payable in six months, with interest, directed to the 
Marshal, &::>. demanding damages ^14,000; that said note had 
been, before the praying out of said writ, paid to said Hull, by 
platntilTj (hat said Hull had no claim or demand, or probable 
cause of action, against the plaintiff, on said note or otherwise ; 
all which was well known to said Heman. 

And the said Heman, with full knowledge, &c.* did procure 
the said writ to be put into the hands of a deputy marshal, and 
ia April, A. D. 1814, caused the said Silas to be arrested, and 
taken into custody, &c. iind caused bim to procure bail for his 
appearance at said Court ; and plaintiff was coinpelled to at- 
tend said Court, at great loss, &c. and defendant caused said 
writ to be entered, plaintiff to procure special bail, and the 
cause continued to October term, 1814- 

And, the defendant did ubtain a judgment, in the suit afore- 
said, in favor of said William Hull, at said Court, for $ 1 0,930,37 
damages, and ^27,46 costs, well knowing there was no cause 
bi action against the said Silas ; and the defendant caused an 
execution to issue on said Judgment, and plaintiff to be coffl- 
nlitted to prison, and there kept for (he term of three years, 
without any reasonable or probable cause. That plaintiff 
Ivoughl a suit in chancery, against said Hull and Allen, before 
said Circuit Court, at May term, 1816, to vacate said judgment 
and perpetually enjoin said execution and judgment, which was 
aatered in said Court, May term, 1813 ; that, at said term of 
said Court, he obtained an injunction on said execution, dated 
May 9, 1815, and caused the same to be served on defendant, 
b«fore he had caused said Silas to be imprisoned, as aforesaid ; 
tiiat defendant, in defiance of said injunction, caused plains 
tiff to be imprisoned, as aforesaid ; that defendant delayed the 

" Even alt ol defeDdnt, IbrouebouCVic di'clu'dCiln, ia charfed, that, "vilb ■ wkk- 
vA sin] DuUcioiu inteat. wran|J'ull]> uid uiijuitly coatrivinp; to imptiwn, liamiii, >pd in- 
;ilfc,did Ititelj util milicioiulf ,'' nriTDrdt of tlia Mne intpcrt. 
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decision of said chancery suit, until October term, 1818 ; that, 
at October term, 181 a, plaintiff obtained a decree, that sarJ 
note was paid, previous to the commencement of the aforesaid 
suit, on said note, and a perpetual injunction on said judgment 
and execution. Plaintiff says, that aU said doings of the de- 
fendant, were wicked, &c. and intended to ruin said Silas, in 
reputation and property ; that, by reason of the premises, plain! 
trff suffered great pain in body and mind, his health was greatly 
injured and impaired, and his life exposed, and he was hindered 
and molested in his business, especially in several law-suits, 
by which he lost the demands, to the amount of fifty thousand 
dollars. Plaintiff avers he expended J5000, in prosecuting 
bis suit in chaftcery { that he paid large stims of money in his 
suits, lost by bis unlawful imprisonment ; that defendant, as 
agent and servant of the plaintiff, did, in 1805, pay said note 
to the said William, with the property of the said Silas, and 
that the said William, dic^ then and there receive the same, in 
fall satisfaction of said note, and that defendant received said 
note of said William Hull, to deliver to the said Silas ; that 
defendant had full knowledge of all the fact& aforesaid^ and 
that defendant's acts were malicious, arid done wkh a view to 
oppress, &€• and to extort large sums of mx>ney and claims, 
that plaiptiff legally and justly held against said Hemari. To 
the damage of the plaintiff ^100,000. 

Plea — In bar, recites the execution of the note to Hull, that 
on the 1st day of March, 1805, the same being unpaid, and 
still due 'from said Silas, to said William Hull, the said Hull, 
for a good and valuable consideration, assigned to said Heman 
to his own use and benefit, the said note ; that defendant, for 
the purpose of collecting the said debt, instituted a suit, and 
prayed out a writ of attachment, returnable to the Circuit Court 
May term, 1814, which writ was legally served ; that said writ 
was duly returned to the Circuit Court, May t^rm, 1814, and 
entered in said Court ; that said Hull appeared by his attorney, 
C. P. Van J^ess^ and said Hathaway by his attorney, Elnathan 
Keyta ; and said Hathaway prayed for and obtained a contin* 
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uance of said cause, to iho next term of said Court, at whicli 
time the parties appeared, by their attoniies, aforesaid ; and, 
said Silas pleaded that he did not assume, &ic. 

Issue lo ibe .^ury, and verdict for plainlil!' 10,930 damagesi 
and his costs ; and judgment of Court was duly rendered on 
said verdict, for gl0,930 damages, &c. g37,49 costs ; that said 
Hemaii on the 14th day of October, 1814, prayed out aCa. Sa. 
returnable in sixty days, which was returned non est ; and, on 
the 4tb of May, 1815, said Hemau caused an alias Ca. Sa. to 
be issued, which was delivered to (he Marshal of the Vermon^ 
District, who, by virtue of said execution, and long before the 
injunction, mentioned in plaintiff's declaration, ivas granted, 
did arrest and confine the body of said Silas, until Ihe IStli of 
of May, JS15, when he was admitted to the liberties of the 
prison, on giving bonds ; that said action was not prosecuted 
maliciously, &C. but for the purpose of collecting a just debt. 
Demurrer. 

For plaintiff, Royce : That an action will lie for maliciously 
prosecuting a civil suit, and holding to bail, without probable ■ 
cause. I Saunders 27, 228, 3 Term 183. 

The injury from holding to bail, is the same here as in Eng- 
land, where an oath is necessary, and though the o?th is evi- 
dence of malice, it docs not preclude other evidence ; that 
commencing and prosecuting a civil suit, with intention to im- 
prison and harrass the adverse party, and not to litigate a righl, 
is actionable. 

2. The judgment in the Circuit Court may shew probable 
cause, as to Hull, but the 'gist of this action, is the unfaithful- 
ness of the defendant, as a^ent ; and, that he retained the evi- 
dence of payment, in his own hands, and thus compelled (he 
plaintiff to suffer the judgment ; defendant cannot be protected 
by that judgment. 

Contra. Van Jiess and Richardson, contended ; This cannot 
be called an action, by a principal against, his agent for mis- 
conduct, in his agency ; the averment, towards the close of the 
declaration, does not directly alledge the agency, bat only in- 
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trodttce« tii0 w^rd i^ent^ in the averment of payment ; this i# 
an action for paaliciously prosecuting a civil suit, and 

1. That no aetjoa will li& for iIm maBcious prosecatipn of a 
civil action, iviehottt (»^bable canse. Savllle v. Roberts, 1 SaL 
14. Br^y V, Patrid, Crp* £Ik^«S6, Crd&os? Jam^ 13^^ 
1 Bos4 and Pull. 205. 1 Saund* S27. Mod. 7a. 

3. A^i^^Ag thai an action lies ibr the oMiIiciousIy prosecu- 
ting a civil suit, without probahly^ca«ise, yist, if by the plead- 
ings, it appeal? there was any, the least eatrse for the prosecu- 
tion, the ttction cannot be sqi^atned, and it^lkh cause the de- 
fendant insists that hi? having recpvered a judgment, in ibfi 
$ait con^plained pf, shews ^ {sufficient probab^ caiUse ; even 
though the said judgment ahoutd be afterwards reversed or set 
aside. Reynolds v. Kenedy, 1 Wilson 232. Markbam v^ Pe* 
siod, Cro. James 1 30. Johi^son v« Sutton, 1 Term 4Sf3. 

3. It is indispensably necessary that the originai p^osecuticm 
should have terminated in favor of the present plaintiff, before 
the commencement pf this action. 9 Esp* N* P« 134« pod- 
dard V. Smith, 1 Sal. SI ^ \ 

4. The judgment, in the suit cbmplained of, has i>eyei* bef^ 
ceversed or set aside ; the bringing a bill in ph^ncery, was an 
admission that the proceedings at bnOf were ail i^gulaf and 
confomiably tp law^ and the injunption did not operate upon 
the judgtnmtf but splely upon the persOHj hj prf^ventifi^ him 
jBrom proceeding farther with the /udg^nent. 1 Mod. Chan. 
108-9. Practical Reg. 250-1 . 1 Collectanea Juridica 62, 73, 
and 5d. 

An injunptiou prQtects the party, obtaining it, from any far- 
ther proceedings at law ; it confers no right, as the lam will no\ 
permit the support of tb^ present actioq, the p^ttnciiffn contd 
not confer the right ; a court of lant cannot punish for disobey- 
ing the injunctipn, but the court of chancery only. The d|&- 
cree that the note was paid, does not imply tliat the action was 
unfounded, or that Allen was conversant of the payment, or 
th^t there waa 2|;)y fraud ; the no;te might have been paid iti 
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piluitt/, and not in /<nv, and so na imputation of bhune, for pro- 
ceeding at law. 

The plaintiff is presumetl to have stated every fact, in his 
favor; tie has not slated that any coets were adjudged against 
Allen, which shews the court of chancery did consider there 
was no blame attached to Allen. 

5. The plea in bar, is sufficient, as it shews probable cause, 
by selling up special matter. 2 Esp. N. P. 126. Croke'« 
Eliz. 900. Paine v. Rochester, Croke's Etiz. 871. 

Opinion ot the Court. It is important to give this action e 
name, in order to apply it to the principles of law. In an 
averment that defendant well knew the fact of payment of the 
note, he is called an agent, and it is attempted lo call this ae> 
tion, one against defendant for misconduct as an agent ; bwt^ 
(he declaration does not shew any authority, given by plaintiff 
,0 defendant, or any appointment of defendant as agent, either 
general or special, or any subject matter of the agency ; thig 
is not an action in fevor of principal against an agent ; it is 
not an action for maliciously holding to bail. Such an action 
lies, only when the process is directed lo hold to bail, for a 
sum evidently and unreasonably larger than the plaintiff's real 
claim. This is an action for maliciously prosecuting a civil 
suit without probable cause, and the facts of imprisonment, 
holding to bail, &c. are alledged by way of aggravation of 
damages. 

It is not necessary to decide, in this case, 

1. Whether an action will lie, in this State, for maliciously 
issuing an attachment and holding lo bail, without probable 
cause ; or 

2. Whether an action will lie, for maliciously prosecuting a 
civil suit, without probable cause ; for, 

in this case, the commencement of the declaration stales a 
jact, which directly contradicts all the aveimenta of want of 
probable cause ; it states ibat the action in favor of Hull, was 
founded on a note, and that the want of probable cause, con- 
sisted in the payment of the note, the exisKnce of a debt^'- 
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ma facie is admitted, and the fact of payment, Hull or his a«r 
signee had a right to contest ; the declaration shows not only 
a palpable, but a sufficient cause of action prima facie. The 
recovery of a judgftient, in the suit complained of, is still more 
conclusive, and all the facts alledged, shewing want of proba- 
ble cause, were matters of defence, before that judgment wa3 
rendered* ' 

The injunction from chancery could not do away the effect 
of the judgment, as conclusive evidence of probable cause i 
it is presumed no court would ever render a judgment without 
even probable cause* Divest the declaration of verbiage, and 
the great and unusual number of opprobrious epithets^ heaped 
upon every act of defendant, and which cannot alter the nature 
of the acts themselves, and it complains of nothing more than' 
inay be stated against every party who has brought an action 
and failed to recover, or having recovered at law^ is enjoined 
by a court of chancery. The declaration is unprecedented, 
and cannot be supported by either practice or principle. 

Judgment — That declaration is insufficient. 
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HOIiOATE Ajrattui CHENET. C/u7<etuien, 181P. 

WB£NEVBR it it neceiavy that a minister be certified of coiueDt, according to thf 
Statute, before he proceed to marry a minor, such consent must be of the parent, if either 

be living. 
A master, within the meanii^ of the Act, chmiot be constituted by verbal contract 

THIS was an action of debt, on the Statute, for marrying 
Charity Bcvins, a minor, to Jolui Battis Bazin, without the conr 
sent of plaintiff, who claims the penalty of the Statute, as mas-? 
ter of said Charity. 

Plea — General issue. 

On the trial, at June term, 1819, it appeared in evidence, 
that the defendant, who was an ordained minister of the gospel,^ 
settled in Milton, in the county of Chittenden, did, on the 17th 
day of December, 1816, join the said John and the said Ch^i 
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(ly in marriage ; that said Charily was a minor, and resicied at 
the time of said marriage, with the plaintiff. Jt also appeared, 
in evidence, thai the mother of said Charity (the father beiBg_ 
dead) agreed with the plaintiff that the said Charity should 
live with the plaintiff unlit she arrived at the age of eighteen 
years, but the agreement was never reduced to writing. 

There was no evidence that said plantiff ever gave his con- 
sent to the said marriage ; but, there was evidence introduced, 
that the mother of said Charity is still living, and that the de- 
'endaot, at the time of said marriage, was informed that the 
mother had given her consent to said marriage, and that said 
Charily was not bound to ihc plaintiff; and, there was evidence 
'iitfoduccd, tending to shew that the mother actnaUy gave her 
consent to said marriage. 

From this statement, the defendant insisted that the plaintiff' 
could not maintain this action ; that the right of action, if any 
belonged to the mother, and, at any rate, this plaintiff had no 
right to the penalty of the Statute. 

The defendant also insisted, that, aa he was certified of the 
consent of the mother, aa aforesaid, it was immaterial whether 
the certificate was true or felse, provided he supposed it was 
true. 

The Judge charged tlie Jury, that if they found the mother 
had agreed with the plaintiff, that the said Charily should live 
with the plaintiff until she arrived at the age of eighteen years, 
and that the said agreement was still in force, (the said Charity 
at the time of the said marriage, living with the plaintiff, and 
the mother not interfering,) thai the plaintiff could maintain' 
this action, and prosecute the same to effect, and that whether 
she had or had not given her consent. 

Verdict for plaintiff, and 

Motion for new trial, founded on exceptions to the opinions 
and charge of the Judge. 

In sBpport of the motion. Van M'esi and Stvi/i : 

1. That when this action is sustainable, by a mailer, it must 
be one who is in loco parentis ; that the contract betweea the 
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iDOllier'fiLrH} the plaioUff, gave the plaintiff no right lo the ser- 
vice of the daughter ; the mother could not bind the daughter* 
sbe having a right to choose her own guardian ; and, that a 
bindiag) by parol^ was void. Reeves' Dom* Rel. 341-2-3-4; 
d Tenn Rep^ 979» 1 Salk* 68. 1 Burns^ Jus. 60. 6 John; 

I 

8, That if the contract was valid, and there has been a for- 
fE^tuce ol'the penalty ; yet the plaintiff cannoC maintain this 
^ action* The object of the Statute was not to give a compen- 
aation for loss of service,- but to secure to the natural relajions^ 
that |0 uaportant a contract, as the n^uriage of a child, should 
not be completed without the consent of those most interested 
lA the future welfare of the parties, or if there are no parents^ 
then to those who are fo loco parentis* While the father is 
living, the forfeitofe is incurred by marrying without Aif con- 
sent; if be be dead, the mother succeeds to the same rights.; 
aU the relations oi parent) master, and guardian, may exist at 
the same time, and the consent of the master cannot be . 8ul|« 
cient, when there is a parent. 

d« The certificaie ci the consent of the mother, proved, in 
this case^ is sufficient to save (he defendant frcMn the penalty. 

4, If this certificate is not sufficient, yet proof of actual con- 
sent, is^alt the Statute requires. 

CwiUra. Farrani and AUm : This a^on may be sustained 
by any person, standing in the relation of master ; the mother 
was the natural guardian of the infant, (the father being dead,) 
and liad all the rights over h^ that her father could have, until 
the Court of Probate should interfere, and appoint a guardian ^ 
her verbal contract, binding the child to the plaintiff, was valid. 
The common law does not require soch a contract, to be in 
writings and we haye no Statute on the subject. 
. S* The a^ion must be brought by the person having the 
control of the infiint, and if there be no 5t/cA person, then hff 
a prochin ami ; the Statute intends to give the penaky to the 
person ii^rcd ? after the infant is bound to a master, the parent 
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haa no control of the time or serrice, and is not hold«i for 
any misfeasance of tbe infant. 

By the Act to enforce a due observailce of the Sabbath^ 
Stat. 1 vol. p. 276, parents, guardians, and tdasters, are lia'ble 
tor the fines, &c. yet it would not be contended, that, after th^ 
child wai bound tfjt, the parent would bfe liable for the fine 
incurred by the minolr. As the parent is not entitled to the 
services, or subjected to the misfeasance! of the child, he or 
she cannot ataialain this action for the penalty ; the consent of 
the an}ther,-in this case, candot protect the defendant ; the con- 
sent of the master was necessary, and he &nly could bring th^ 
present action. 

3. If the certificate of the mother's cdnsent, was sufficient 
to justify the de&hdattt, yet such certificate ought to have been 
■a writing ; the Statute intends s(»ne higher evidence should 
be required by the minister, than mere verbal information. 

4. It does not appear, from the case, that any aclual consent 
of the Diother, was given. 

By the Court. The object of the 4th section of the Act, 
(1 vol. 365) regulating maniage aod divorce, cannot be, to 
give a compensation for loss of service ; it is \ety inadequate 
to that ot^ect ; the penalty is not proportioned to such an in- 
iury ; the loss df service may be, is some cases, for a single 
day, in others, many years, and the penalty is given, in a cer- 
tain case, to those who are not entided to the service of the 
minor, i. e. V) the- next friends. The object iriast be, to pre- 
vsat til^ade Aine Aarriageft ; the consent, therefore, is required, 
<if those whose relative siluatiijn, to the tAaot, is such, that 
they are presumed to have the greatest -interest in preventing 
ad imprudent connexion. Whatever may be the situation of 
the minor, whether resident in the family of the parent or pa* 
rents, or bound out as an apprentice, or servant, still the inter- 
est of the parmat ta the omriags of the £iio«r, £ir 9lK*eds 
that of the mailer, or any other person. Independent of the 
Uiztety of the parent, for the future welftire of the di^bf, Ihe 
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pecuniary interest is great and permanent ; for, by the 9th sec- 
tion of the Act, concerning ^'Legal settlement, and providing 
for the poor,'* Stat. 1 vol. 'p. 387, either parent is bonnd to sup* 
port the grand-children^ in a certain event. 

Whenever it rs necessafry that the Minister or Justice of the 
Peace, be certified of consent, before he proceed to join in 
marriage, any person, such consent must be of the parent, if 
either be living ; if the marriage be celebrated, without such* 
consent, the forfeiture is incurred. lathis cs^,'tbe consenf 
of the mother would have justified the defendant, and the Judge 
ought so to have directed the Jury. 

2. The Court consider that the master^ within the meaning^ 
of the Act, is not any one who stands in that relation to the mi- 
nor 5 a single day's service, or a mere service, at the will of 
the minor or his guardian, will create this relation ; but, such 
a master is not within the meaning of this Act, he must be in 
loco parentis^ one who has the control of the minor for a cer- 
tain period ; this control, or power, over the minor cannot be 
transferred from a parent, by a mere verbal agreement 5 this 
was an exception to the effect of verbal agreements, at commoti 
lawj and this principle is perfectly understood, by every indi- 
vidual in community ; no parent ever considers his child bound 
for a certain period, to a master, unless the contract be at least 
in toriting ; a mere verbal contract is always considered to be 
at the will of either party. 

If common law principles are established by the universal 
consent and practice of a commuity, the principle which re- 
quires a binding to service, to be by something more than a 
mere t)eria/ agreement, is so established. * 

New trial granted. 

BIASTER AMD SERVANT— See Marriage. 
MESNE PROFITS— See Mortgage 4.' 
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MINOR— 5ee Abatement 12. Audita Quesela 2. Fahe 
Imprisonment 3, 

MILITARY OFFICER— See Falso Imprisonment 2, 3, 

Condemnation. 

MORTGAGE. 

Ao. 1. 

WILKINSON ttgawl LATBROP. Rutland, 1816. 
THE estate of a mortgagee may be attached and execulioii 
extended thereon. Quere de hoc, How shall it be levied on, 
before the law day expires. 
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CATLtN o^inif CHITTENDEN b CO. Cftiffcnim, ISIS. 

WHGAG ■ cOBceyancc, oC land, ii made, eg lecurily /or a prc-txMing dtbl, it IB a 
loortg^e, whalEver mi; be tlie wocdi ot (be canilitian, &nd, once a mortgage, U ii 
limp ■ iDortgHEe. 

In all cam ot mnrtgage, tlie mortEB|;re \>ia a rislit to cdllect liis debt, indi^|>tQdeat 
of Ihr morlgaEe. 

ACTION on book. The case was, that before the conj- 
mencement of the present action, Giles T. Chittenden execut- 
ed to the plaintiff a deed of Jands, in Burlington, sod a deed 
of lands in Colchester ; and, on the execution of said deeds, 
the. said Giles took from the said Guy Catlin, a memorfindum, 
io writing, as follows : 

"Received, at Quebec, this 14th day of August, 1914, from 
Giles T. Chittenden, hii two deeds of this date, co.Dveying 
l^nds in the towns of Burlington and Colchester. Now, there- 
fore, if the said Giles shall pay, or cause to be paid, to the said 
Guy Catlio, a certain note, for the sum of six thou&nnd dollars, 
with the interest thereon ; also, the amount due the said Quy 
Catlin, from the said Giles T. Chittenden Si Co. and also pay 
the 89>d Catlin's expences, aod i compensation for his. journey 
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to this place, and also his ezpences of sending tnoney to ^evt- 
York, in sixty dajs from date hereof ; then, and in that case^ 
the said Catlin is to release to said phittenden, the lands above- 
mentioned ; but, if th« said Chittenden shall neglect or refuse 
(0 jmy as abovementioned, the deed;, here ipentioned, are held 
by said Catlin, in full payment of the sums abovementioned ;'* 
which memorandum was duly recorded. 

Upon these facts, the Judge directed a verdict for the defend- 
ant, and a verdict was returned, that the plaintiff ought to be 
barred. 

Exceptions by plainti^, and motion for new trial. 

fan AVm, in support of the motion, contended : 
"^ That the deeds, in this cage, were taken to secure [M«*e:^tst- 
ing debts, the execution of the receipt, and the recording the 
same, gave to the plaintiff only the interest of a mortgagee ; 
the strong words used at the end of the receipt could not de- 
stroy the equity of redemption of Chittenden, of course Cat- 
lin must have the right to collect his debt. 
' Contra. Adams : That the reception, by Catlin, df ibe 
deeds described in this case, was In full satisiaction ot the said 
Cattin's book account, that although the Chittendena have re- 
corded the memorandum and thereby rendered the deeds de> 
feasable ; yet the said Catt)n*s original demands are not there- 
by revived. 

By the Court. In all cases ffhere the conveyance is a mort- 
gage, the rights of the parties are reciprocal ; the mortgagor 
has a right to redeem, and the mortgagee to eoHect'his debt. 

In this case the conveyances and receipt sheF that the land 
was holden by the plaintiff as security for a pre-existing debt ; 
as the conveyance was a mortgage in its origin, it continues a 
mortgage to the present time j the interest of the plaintiff in the 
land, is that of a mortgagee, and he has a right to sue for hie 
debt. 

New trial not grant«t 
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JVo, 3. 

t/LETELAND agaiatt CLARK AND FOSTER. Mdium, IBM. 

A mortgagee cinnot parchase id a mortgage, on a diflercnt piece et lind, and Uc][ 

Lhe laiae lo hia oao mortgaec, ifler botli are tarMttd at law, M at lo mmfel Ibe mert- 

^agnr to redeem botli mortiafed prtmiiei or metber. 

THIS was an action of ejeclinent. The declBration con- 
tained two coiin^, describing separate and distinct pieces of 
land. 

Verdict for plaintiff, that defendants are guilty on the firtt 
pounl ; and, on the second count, that David Clark is guiUy, 
and Foster not guilty. 

The title of the plaintiff, was that of a mortgagee, by mort- 
gage from David Ciark, of the lands described in the second 
count, and that of assignee of a mortgage from said David 
Clark, of the lands described in the first count. 

The defendant, Foster, held the lands, described in the first 
count, by deed from Clark. 

At July term, 1819, after judgment, on motion of the defend- 
ant, Foster, it was ordered, that the writot possession be staytt) 
till the first Monday of July, 1820, and that defendant, Fos- 
ter, pay, by that time, the sum now due on the mortgage of said 
lands described in the first count only, with interest, and custs, 
qr &c. 

Exceptions were filed, by the plaintiff, to this decree, on the- 
gTQund ijiat evidence was offered to shew that the deed from 
piark to Foster, was fraudulent, which was rejected. 

Phelps and Set/mow; for plaintiff, contended : 

1 . That, upon proof that the conveyance from Clark to Fos- 
Cei", was fraudulent, Foster could redeem upon such terms only, 
as Clark might. 

2. That, as between plaintiff and Clark, after the forfeiture, 
plaintiff cannot be compelled to "accept a redemption of one 
piece of land without the other ; if either piece be an insuffi- 
cient security, for the sum charged upon it ; that, although in 
this case, the plaintiff is assignee of one of the mortgages, his 
righ^i are the same as if he was the direct mortgagee in both 
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cases ; th^t the mortgagor's.right is gpne, at law, and a court 
of equity will not grant relief, except upon epuitable teri^s ; 
that where both pieces of land are a sufficient security for the 
whole debt, the court will see that the security is not impaired 
by a partial redemption. 

Contra. D. Chipman : That distinct mortgages, upon dif- 
ferent pieces of land, and fior. distinct debts, cannot be tacked 
together ; that a mortgagee cannot purchase in a mortgage giv< 
en by the mortgagor, to a third person, and thereby compel 
the mortgagor to redeem both or neither. Powell on Mort. 391. 

That a person who possesses the land, by voluntary convey-^ 
ai|pe, from mortgagor, luay redeem* Powell on Mort. 343. 

By the Court. A mortgagee cannot purchase in a mortgage 
and compel the mortgagor to redeem both or neither, if one 
piece of land be of more value than the debt charged upon it 
the interest of the mortgagor can be taken by his' creditors by 
process of law only ; it is not to be subjected to forfeiture fop 
non-payment of othjsr debts, charged upon other lands, and to 
other creditors. 

Decree affirmed. 

The defendant then moved, that the time of redemption be 

I extended to one year from this term of the courts - 

\ But, by the Court. The Statute limits the time to one year 

from rendition of judgment ; as judgment was rendered at the 

fact term, this court cannot, as a court of law, extend the time 

of redemption. See Judiciary Act, Sec. 76, 1 Stat. 84. 
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STANBtJRY againH DBAN. Rutland, ISfO. 

IN ao action of ^fedniMC, bf mortgagee, to f«cOf«r foutmioa er,ihe morlgmed fttph 
iMi, plaiotiff may rtcover, in damaget, the mefiie profit!, after the eipjratioo of the }%n 
4a7, and after, not^e to ^St 

THIS was an action of ejectment, to recover lands, by vir* 
tue of a mortgage deed. 

It is agreed, that judgment be entered for the plaintiff, to re^ 
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cover possession of tlie mortgaged premises, in commoo form, 
with one hundred doilars damages, subject to the opinion of the 
Couft, at the law term, whether any more than jiominal dama-- 
ges are recoverable in this case ; if the court should be of 
opinion that, in any c<ut of ejectment, on mortgage,, more than 
Bominat damages are recoverable, then the judgment aforesaid, 
to remain, Sic. 

It was contended, that damages may be recovered for mesne 
profits, after condition broken ; and also, for waste or injury, 
cither before or after condition broken. 

.Decided by the Court. That after the law day expires, and 
4otice to quit, by mortgagee, he may recover the mesiie profits 
In thi^ action. 

The Court did not decide die question, whether damages' 
could be recovered, for waste or injury, either before or aft«- 
coKdition broken. . 
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Jio. 1. 
DTTBKEE againtt FESSENDEN. Wittdbm, 1616. 

THE refusal nf the Judge, at the fact term, to cootinue the 
cause, is no ground for a new trial. 

Anobjection to the admission or rejection of testimony, by 
the Judge, or to his charge, cannot be assigned as cause for a 
□ew trial, unless the exceptions are allowed by the Judge, 
drawn up according to the truth of the caae, and presepted. to 
him for signature. 

Contradictory evidence, by the same witness, at difibrent 
trials, to a point material, is cause for a new tral, provided the 
aggrieved party could not shew that foct at (he tfiaf. 
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JVa. 2. 
MILLBB egainsi WARNER WinHtmi, 181^. 

ALTHOUGH it appears from the exceptions allowecl an^ * 
signed by the Judge, that the testimony was^'improperly admit- 
ted, by which a verdict was given for defendant ; the Court 
will not set aside the yerdict, provided the action is such as thd 
plaintiff cannot sustain on legal principles; 

An action of replevin^ cannot be sustained, except under dh^ 
Statute* 



FISK figaimt STEEL. Orange, 1816. 

A new ti'ial will be granted in a case where .the Judge of tht 
fact term refused to allow and sign exceptions, provided the 
cause designated in the exceptions, if allowed and signedi 
would have been sufficient to induce the Court to set aside the 
verdict* And a prayer that the eiceptions may become a part 
of the record, is ao ground for refusing to allow and mgn them. 

This was a case where the refusal to sign was not on the 
ground, that the facts were not correctly stated. 
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IN an ace ion of trespass, for assault and battel^, the Ju^ge 
rejected evidence, passing to the Jury, which was proper, in 
mitigation of damages.' 

This is cause for granting a new trial. 



HALL k CO. agnmsf DOWNS ST AL. PfatdStkk, fS16. 

WHERE the verdict is manifestly contrary to law, a now 
trial will be granted. 



NEW TRIAL. iCg 

Anj plea, to aii actioa on book, whicb, ia its efi'ecU, neces^ 
sarily puts in issue a fact, to which it is competent for the 
plaintifT to testify, before auditors, and by which plea the bur- 
den of proof is cast on the plaintifT, is bad. 



Ab. 6. 
FOHEBoir £r AL jgatnil TAYLOR. PratANn, iSlC, 

THE doings of a former proprietors' meeting, and divisions 
made in consequence thereof, cannot be legalized, by any vote 
they may afterwards pass, at a subsequent meeting. 

A new trial will not be granted, in an action of ejectment, 
where the damages are nominal, although a small part of the 
lands, in dispute, were proved, on the trial, to be in a third 
person, and the Jury, by mistake, returned a verdict for the 
whole. 

JVb. 7. 
B0GEB6 agaimt PAGE £T AL, Addiim, 1B16. 
AN absolute right to a water course, may be acquired by 
15 years' uninterrupted possession, use and occupation, claim- 
ing right thereto, adverse to all others. 

The Court will not grant a new trial, where the equity is 
strongly in favor of the verdict, although that which is stated, 
by the Judge, to be the law, and on which the verdict is found' 
ed, is donbtful. 



&TATE dgainil SHIFPT. Ratlani, t817. 

ON a motion for a new trial, where the verdict was against 

the respondent, on an indictment for perjury, the verdict wajs 

set aside, on the ground that one of the Jurors had separated 
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from bis fellows, (aaaitendcd by an officer^) after he was imorn^ 
and before yefdict. 



HURD agamU BABBSR. Bennni'gtm, 1817. 

COURT will not, in all cases, refuse to grant a new trial, 
where the cause stated, is the discovery of new and important 
teatimoay y althpugh il is to a pconl litigated at the iriaU The 
c«ie nmt, faawcveri tt a laroag one, to induce the Court k> 
interfere. 



IN a case whefe the party had good reason to believe two^ 
material witnesses would be prestat at the trial, and commenc- 
ed the trial, without moving for & continuance, and it is shewn 
that one of said witnesses was taken suddenly sick, and the 
other fractured his leg, and both were thereby prevented at^ 
tendiiig the Couvt. 

The Coorl geawiteil a new tcia},^ on terms. 



JURORS may not separate,^ after being sworn, in a e^ital^ 



case. 



A person who hdiS expresseti hi^opinijcin^ is not a competent 
Juror* Respondent is permitted to ask a Juror if he has form- 
ed his opinion, in order to enable hiA to decide upon his feiu^ 

New.irial grantivd^ 
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M. 12. 
SrATB againtt COX. Wtndjor, 1817. 
A new trial will not be granted, for the discovery of new dnd 
material testimony, to a point litigated at the trial, provided 
the case was a very clear one against the respondenr. 



jVb. 13. 
CBENET againif BOLOATE. Cliiltitulm, ISIS. 

AN individuft! Juror ransot teitifj to liLt o»n miMonduct, or that of irii fellow Jurori, . 

Wncre the Jury bad agrecir on * verdict for plaialriF, and iDnacerniaini the amourt 
ef daitujea, each Jufor marked a ram, and tbe whole aiaouDt -ai divided by 12, but 
the JuiS ilid not return tbe nuolient, ai the amnuot of damajes, bnt deliberaled and 
r etai'DMl 3 l«i nini ; no cause lor icttinj aside tbe Tcrdlct. 

WhMB tbe verdict irai sealed, and use of (be Jurort ii disratisScd ff i(b tbe verdict, 
aad rwjueit! the fortman lo sik leave of Ibe Court, to reconsider Ibe verdict, tod tbe 
taremiD praiii:>» to W do. biit does not uk leace, and Ibe Jury, xllcn called upoO, in 
opKii Court. Bivnt to tbe verdict in tbe asual brni. nocanie hn-aeW triaL 

THIS was an action of trespasa, for an assault and battery, 
tried at June term, 1819. 

Verdict for plaintiff, and motion for new trial. 

This motion prayed for a new trial, on the ground of mis- 
conduct of the Jiffors. The evidence offered lo prove the mis- 
conduct, was : 

I, Testimony of individnal Jtitors of the panel. 

9. Testimony of the officer who had the charge of the Jury. 

The testimony of the officer was : "That the Jury, in esti- 
mating the damages to be recovered against the defendant, 
agreed to make their separate marks of the sum, add the whole 
together, and divide by twelve. The Jury did so mark and 
put their respective sums into a hat ; when the sums were ex- 
hibited I perceived they had marked from .80 up to 1300 dol- 
lars, so that the division left the sum of 4C2 dollars. Some of 
Ihe Jury were dissatisfied with the sura, and after consulting 
some time, a motion was made to reduce the sum to 400 dol- 
lars, which prevailed j they sealed the verdict, and dispersed ; 
this morning, 1 met several of tho Jurymen against Mr. Brini- 
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maid's, and on returning, Mc Mansfield, one of the Jtn-ymen^ 
enquired of me, if there was any possibility to reconsider li 
verdict, after the same was sealed. I replied, I thought not, 
unless it was by consent of the Court, upon a representation 
that the Jury, or some of them, expressed their di^seqt. Wbei) 
the Jury went into Court, I was setting by the Jury, when Mr. 
Catlin, one of the Jury, was conversing with the pth^ Jukh^ 
and the foreman, in which they gave the foreman to undei^taiidi 
that they were dissatisfied with the verdict, and requested himi 
to inform th^ Court, that they were d^irous to reconsider thi^ 
subject, and Mr. Clark, the foreman, promised to make the rep* 
reseK^tation ; Mr. . Catlin ink^rmed the foreman, that he knew 
there was as many as seven, whp united friii^ hiin in the re- 
quest." 

1^0 request w^s i^ade \fy |hf| foreipan, pf any other Juror, for 
permission to reconsider the verdict, but the same yji^h a^entec^ 
tOy and accepted in tommon fonq. . « 

In support of the motion, it was contended i 

1. That the affidavits of the Jurors were admissible; that 
although a Juror could not testify to his own misconduct, he 
could to that of others. Ferguson v. Morrill, Caledonia Coun- 
ty, Supreme Court, February term, 1818, was cited.* 

2. That sufficient cause for a new trial, appears in the affi- 
davit of the officer, in this ; that the Jury ascertained the sum 
in damages', in an impitoper manner, and the foreman deceived 
the Jury, in promising to lay their request before the C!ourt, 
^nd neglecting so to do.. 

Contra* 1. A Juror cannot be adpaitted to testify to any 
facts, tending to impeach the verdict of the Jury, neither can 
any thing, a Jt^ror has said, be received in evidence. 1 Chitty 
on criminal law 450. 1 T. R. 1 1. 4 Johnson 487. Bos. and 
Pull. 32ft. Tidd's Prac. 328. 3 Burr 1696. 

2. The officer's affidavit is part hear-say ^ what the Jurdr 

* FerguioD v. Morrill, Caledonia, IS18. In this cate, a motioD lor new trial was 
made, foonded toUljf on the mitcoadoct'of the officer, and al^davitg of the Jurprt wf i|l 
adnutted'toproretheconduct of the officer onf:^. Report^. '*' 
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said to him is not evidence ; the affidavit shews the Jury were 
not bound by the quotient, found by the division, but reduced 
the sum so found ; the assent of all the Jurors, in open Courti 
is conclusive that they finally agreed to the verdict. 

By the Court. 1. An individual Juror cannot testify to his 
own misconduct, or that of his fellow Jurors, tending to im- 
peach the verdict of the Jury, delivered in open Court, and 
assented to by the whole panel. 

2. It does not appear the Jury ascertained the sum in dam- 
figes, by making and dividing ; they deliberated and fixed up- 
pn a sum, IB damages, after the division was made ; the assent 
of all the Jurors, to the vepdict, when called upon, for that 
purpose, in open Court, is conclusive, thai they all finally agreed 
to the verdict ; any individual Juror might have objected, if he 
thought proper, and it does not appear any one was ignorant 
of this tight. 

New trial not grantet}- 

See 2 Tjier. Errors. 



IN an action, upon a receipt for property attached, where 
the liability arises from the property not having been deliv- 
ered, on demand of an officer holding the execution, other than 
the officer attaching ; it is material to alledge notice to the re- 
peitor, that the execution, issued on the judgment rendered in 
the suit, is in the hands of the officer demanding the property. 

M. 2. 

STEWART against BARNUiV.. ^JdUon, 1817. 
NOTICE given to the maker of a note of hand, by the ori 
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ginal paiyt£» tb^kt the note im^ endorsedy is sufficient notice, 
tnder tke Statute, to protect t|ie endorsee against any after pajr- 
raenty 6r: credit laad^ or giveoi by maker to endorser. 
See Judgment 9. Pauper Caa^is 2* 

NOTE— See Promissory Notew 

OATH^-See Information. 

OPF-SET— See Set-Off. 

ORDER OF REMOVALrr-See Pauper Cases 2, a. 

P. 

PARTITION. 

POMBROT BT AL againit TATLOtt« FrankUn, 1815. 

TENANTS in common, who have not perfected their title, 
by 15 years' possession, under the Statute, may make partition 
by parol, provided this severance is accompanied by acts of 
possession, in severaky. 

PAATN£Il*-*See Evidence 13. Account 2. 

PATENT RIGHT. 

PARROT aginti FARNSWORTH. Windt9r, 1617. 

IN an action of assumpsit, on a note of hand, the defendadt 
may avoid the note, by shewing in evidence, under the general 
issue, that the note was given for a pretended patent right, 
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which was void, on the ground of its nol haviog been an ori- 
ginal invcnlion ; ahhough a deed, with covenant, was made by- 
plaintiff to defendant, conveying the patent right, and althougli 
the patent remains unrepealetL 

PAUPER CASES. 

jvb. 1. 

TOWN OP PAWLET agaimi TOWN OP RUTLAND. 
Rutland, ISIS. 

A (own, En wljicb ■ Jail U silualed, may cecavec the nftnee of aupporting a jaajitr, 
in tuch prison, of the ipma ahen he mt lait legall]' letllfd. 

ERROR brought to reverse a judgment of Rutland County 
CotiPt. 

The original case, was aa action of Indebitatus assumpsit, 
brought by Rutland against Pawlet, to recover money, paid in 
supporting a transient person, belonging to Pawlet, under the 
llth section of the Act concerning legal setUement and pro- 
viding for the poor, 1 Stat. 388. 

The declaration did not alledge that the person provided for 
was poor and unable to respond. 

On the trial, in the County Court, it appeared that the person 
provided for, was a prisoner, confined in Jail, in the town of 
Rutland, on civil process ; that, being in need of relief, he was 
supported by the town of Rutland as a pauper, and thai hi* 
place of legal settlement, at the time, was in Pawlet. 

The County Court charged the Juryj the plaintiff was enti- 
tled to recover. 

Verdict and Judgment for the plaintiff. 

Decided by the Court. That there is no error. 

1. The omission to state in the declaration, that the person 
provided W, was unable to defray the expence, is not fatal, 
after verdict. 

2. A person, brought from one town, and confined in Jiail in 
another, is a transient person, within the meaning of the Act ; 
and, his imprisonment is a disability and conjtnement, within 
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the spirit of the 1 Mh section of the Act | and the town Whef ij 
the Jail is situated, may, under the said 11th section, Ficover 
the ezpenoe, incurred in support of such pauper, of the town 
where he was last legally settled. 3 Mass., 547, 564. 5 Do. 
244. 



M. 2. 

OVERSEERS OF THE POOR OF FAIRFIELB 

agatiit/ 
OVERSEERS OF THE POOR OF ST. ALBANS. Franklin, 18S0. 

/Uh order of removal, uoappealed from, ii not concIasiTe, that the pauper was set- 
tied IB the town, tp wh|di the patiper wai ordered to reidove ; if i»ch town had do no- 
tkSe of the order. 

A feoeral notice and demand of the nun eipeoded in supporting the pauper, is to ^ 
mificieBt notice of tl« order of removal. 

TlllS was an action of assumpsit, for money, &c. expended 
in providing for one Schuyler Chicester, a pauper, in his last 
sickness ; and the last legal settlement of the pauper was al- 
ledged to be in the town of St. Albans. 

Plea — General issue. 

Verdict for plaintiffs. 

Bill of exceptions filed as follows : 

On the trial, to prove the settlement of the pauper, in St. Al- 
bans, plaintiffs offered the record of the court of examination 
and their order unappealed from, which was objected to by 
defenclants, as an exparte proceeding, from which they could 
have no appeal. 

The Judge decided : That in case the plaintiffs should prove 
that the defendants had received fifteen days' notice, in writing, 
agreeable to the 4lh section of the Act directing the mode of 
proceeding, that the defendants might have appealed^ and they 
would in such case, be concluded by the record. Record ad- 
mitted. « 

To prove notice to the defendants, the plaintiffs offereid the 
following, viz : 
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"SlaU of Vermont, Fairfield, Sept. 19, 181G. 
■^To, iSic. Select men and Overseers of the poor of the town 

of St. Albans, Greeting : 

'■'Gentlemen — You are hereby notified thai we have cxpend"- 
ed, for the maintenancej 6ic. the sum of $367,98, for Schuyler 
Chichester, a stranger, whose last legal settlement was in the 
lOwn of St. Albans, who died in this town, in February last, 
and who could not be removed, after he became chargeable, 
without endangering life, which sura you are hereby requested 
to pay, immediately, to treasurer of the town of Fairfieldi 

"Signed, &c. Select men and Overseers of the poor of Fair- 
field." 

Defendants objected, on several grounds ; one that the no- 
tice'did not contain, or mention, the order of removal. 

The Judge decided, the notice sufficient. 

By the Court. The order of removal, unappcaled from, ia 
not conclusive, as an adjudication, that the pauper was settled 
in St. Albans, unless St. Albans had been notified of such or- 
der, so that they could have appealed. In this case, the notice 
was not sufficient to render the order conclusive ; do notice was 
given, that an order of removal had been made ; nor could St. 
Albans infer that an order had been made, from the demand of 
money, as Fairfield might have demanded and recovered iho 
money, without any order of removal. 

New trial granted. 



rove 
ling, 
e of 
ihey 



OVBRSBERS OF THE POOR OF ST. ALBA.NS 



A town wbicb maiplaim a poor itiftneer, so iaoferoa^f lick, that he aaaoi he rEmar- 
ti, williout rndauEcriag life, my itcofer the amoiiiit of DKeisarj eipeadilnre, al the 
(0«a iflieiB tbe pa;'per wu lut legally (Cttled, willioat hiring obtuned on order ot 
mni>T>l. 

THE plaintiffs declared, in a plea of tbe case, for that, where. 
j, one James Goodwin, on the 14th day of October, I81I, be- 
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ing a stranger in St. AlbdM, and whose last place of legal set" 
tlement, was in said town of Georgia, was taken dangerouslj 
sick, in said town of St. Albans, and could not be removed to 
said town of Georgia, without endangering his life j of which 
the said overseers of the poor, of said town of Georgia, on the 
sasie day and year, last aforesaid, bad notice. And, whereas, 
the said town of Georgia, nf'glected to provide for the cure and 
maintenance of said Goodwin, and, said town of St. Albans, 
was at great expense, in procuring assistance and necessaries, 
for the said Goodwin, during his sickness, and before he could 
be removed to said town of Geor^, to wit, the sum of ^57,44, 
of which the overseers of Georgia, on the 2Sth day of June, 
1813,' had legal notice, in writing. 
Plea — Non assumpsit. 

On the trial, at June term, 1817, the defendants objected: 
K That the plaintifis could not recover, without first shelv- 
ing an order of removal. 

2. That no evidence could be given^ to prove any sum ex-* 
pended for said Goodwin, over five dollars, unless the same bad 
been expended under an order from a Justice Peace* 
Both objections were over-ruled by- the Judge. 
Verdict for plaintiff ; and motion for mw trial, fovjuled em 
exceptions to the opinions of the Judge. 

Opinion of the Court. That thii case comes under the 4thi 
section of the Act concerning legal settlement, and providing 
for the poor, 1 Stat. p. 38d ; the words "such stranger,^' in the 
4th sectioi^, refer to the "stranger who shall have come to re- 
side in su^h town or place, and has not gained a legal settle- 
me^ therein ;'' and not to tbe poor stranger, on whom an order 
has been made. It would not be a rational construction of the 
Act, that a town should be compelled to order the removal of a 
pauper, who cannot be actually removed, or even examined, 
touching' his ability and last place of legal settlement. 
2. On the second point, tbe Court consider the order of the 
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Justice has no concern with tlic claim of the town, sued for iti 
this action, and the objection was properly over-ruled. 

Motion dismissed. 

New trial not granted. 



HOLHE3 against OVERSEERS OF ST. ALBANS. Franklin, tS\i. 

WHERE a fnioaet. baviat a Ugal Ktllemeat in thia Stale, in llie tonn a! R, U 
tooSoPd in Jail, on civil proceia, io tlie towa o/ 8, and is poor, dnd in aiied tif relief, and 
(be Jailer represents tlie Eituation of the prisoner, to the o/eraeers of the poor ol llie 
loHQ of S, .ind demands of tliem to provide for the priioner, and the oveneera refuse, 
and the Jailer, reeiding uilta bis fumilr, ialhe Jiil bouae, providri for tlie support of tbe 
prisoner, be may recover the expeiiie of loch support, of said ovetseera. 

CJSE staled, Ebenezer Blanchard, of Rutland, in the Coun- 
ty of Rutland, and having a legal settlement in said Rutland, 
was, on the 25th day of November, 1818, arrested, in Swan- 
ton, In Franklin County, where he had resided for four months, 
by virtue of a writ of execution ; and, by virtue of said writ, 
on the day and year last aforesaid, duly committed to the keep- 
er of the Jail, in St. Albans, in Franklin County, within said 
prison ; that at the time of the commitment, the said Ebenezer 
Blanchard was, and ever hath been poor and in need of relief, 
and confined in said prison, he being poor, and wholly unable 
to support himself, in whole, or in part ; that, on the said 25th 
day of November, 1818, and ever since, Sheveric Holmes, the 
plaintiff, in this case, was, and is Sheriff, within and for the 
County of Franklin, by virtue of his said ofRce, keeper of said 
prison ; the said Sheveric Holmes, then being Sheriff and 
keeper ol said prison, did represent the situation of the said 
Ebenezer Blanchard, to the overseers of the poor of St. Albans, 
and demanded of the overseers of the poor, as aforesaid, to 
provide for the support of the said Ebenezer Blanchard ; the 
said overseers then and there refused, and ever since have re- 
fused, to provide for the support of said Ebenezer Blanchard ; 
that said Holmes did, from the time last aforesaid, until the S2d 
day of December, 1818, reside with ius family, in said Jail- 
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house ; and did, during the time aforesaid, provide for the sup* 
port of said Ebenezcr Blanchard. 

The question, for the opinion of the Court, is whether, from, 
the facts stated, the said Sheveric Holmes, is ^entitled, by law. 
to recover of, and from the oversseers of the poor of Su AU 
bans, for the support of said Blanchard, as aforesaid. t 

Judgment — That the overseers are liable, and that plain ti|P 
recover, &c. 



JVb. 5. 

TOVN OF IRA agaimt TOWN OF CLARJSNDON. 

Rutland, IBSO. 

WHERE ft peram oame to retide in the town of I, and was legally warned to depait 
•aid town, and'afWirwardi did de^avt aaid town, an«!| rende in the town of C, and thev^ 
gained a settlement ; and, afl^rwards retaneil to the to^ oi, f , aqd there resided ooi^ 
year, without being waned. Held, that the warning aforesaid, prevented the person 
waffled, frpm gainlog a settlement by the second residence. 

TfiliS i*as a writ of error, brought to reverse the Judgmen^ 
of JRutl^nd County Court. ' • 

The case wasj an order of removal of two paupers, made in 
favor of the town of Ira, upon <be town of Clarendon. 

On the trial, in the County Court, the town of Ira offered the 
record of the warning of one of the paupers, in June, 1804> 
and of both, in Febrhary, 1808. 

These were. objected to, inasmuch as it appeared, from the 
evidence, that the paupers had subsequently d^part^d from said 
t6wn, and gained a settlement in Clarendon ; and, after having 
gained a settlement in Clarendon, had removed to Ira, and there 
resided a Tear, without being warned ; and, therefore, the tes* 
timony was immaterial and irrelevant* 

The Court rejected the testimony, and a verdict was return- 
ed for Clarendon. / 

Ira filed their bill of exceptions, and brought this writ of 
error. 

By the Court. The question is, whether a warning, agree- 
ably tQ the Statute, 1 vol. p. 400, prevents the person yrwhe^ 
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from gaining a settlement, by the residence immediately fol- 
lowing the warning only ; or whether the effects of the warn- 
ing extend to all subsequent, though distinct periods of resi- 
dence. 

The Court consider iherc is a material difference between 
the English Statute and ours, on this subject. The English 
Statute merely gives a settlement, by residence one year, with- 
out being warned, but does not express the effect of such 
warning. 

Our Legislature has undertaken, expressly to dclare the e/fec' 
of the warning, and must be presumed to have expressed their 
intentions explicitly, and to intend something more, than would 
be inferred from mere silence. They intended to make a dif- 
ference between our Statute and the English. 

The 2d section of the Act, does not limit the effect of the 
warning to the present residence of the person warned, but ex- 
pressly declares, that the person warned "shall not We deemed 
and adjudged to have gained a legal settlement m such town, 
unless such person or persons is or are discharged from such 
warning, by a vote of such town," &c. 

This section was wholly unnecessary, for the purpose of pre- 
venting a settlement, under the residence, immediately follow- 
ing the warning ; it must have been intended to vary our Stat- 
ute from the English so as to extend the effect of the warning 
to all subsequent, though distinct periods of residence. 

Judgment — There is error ; that the Judgment of (he County 
Court be reversed ; and. 

Judgment — That the pauper was duly removed — Chief Jus- 
tice Chace dissenting. 



" CASTLETON again 



THE omiiii 

THIS i 



CLARENDON. Rutbaid, I6C0. 

r ihc wordt "vitli mj retuni tbereon," n the Mirke of a waning to 
ilfri the varnini! itlepl. 

an appeal from an order of removal of Hester 
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William, wife of Cato Williams, made in favor of the town of 
Castletofi a^aiost the town of Clarendon ^ the case was deter- 
mined upon the question whether the pauper had gained a set- 
tlement in Castleton. It appeared from the case that said Ca- 
to Williams moved to said Castleton, in March, 1811, with his 
wife, and there resided until the summer of 1813 ; that on tlie 
6th day. of January, 1812, said Cato was warned to depart said 
CastlatoD, io the following manner : 

State op Vermont, > To Ebenezer Langdon, first Constable 
Rutland Conntyy s$. 3 of Castleton, Greeting : 

You are hereby required to summon Cato Williams, now re- 
siding in Castleton, to depart said town, &c. 

CastUtvn^ Jan. 6, 1812. 

Then served this precept by leaving a true and attested copy 
of the samei lying on the table of the last and usual place o< 
abode of the within named Cato Williams* 

Atteft, EBENEZER LANGDON, 

First Constable. 

From these facts it was contended, that the said Cato had 
gained a settlement for himself and family in Castleton ; that 
the warning was deffctive. 

1 . That the S^lecl laen ^i4 not sign the warning as Select 
men of Cafttleton. 

$• The service and return of the officer was not made con- 
formablotta law ; the return omi^s the words "with my return 
thereon," which are nece&Sary, 1 Stat. 62. 

By the Court. The return of the officer is defective ; the 
pauper ^aj; nol legally warned. 

Judgment — That the pauper was unduly removed. ,^ 



MOUNT HOLL¥ agatmi PANTQN. Bullof^, 1820. 

A irafDing to depart a tpwn miut be recorded before the end of the yearns reiidencf 
o^f the person warned. 

THIS was an appeal from an order of removal. The pau- 
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per had resided more ihan one year in the town of Paoton, bad 
been warned wilfiin the year, but the warning, &c. was not re- 
corded withifi the yeav. 

Decided — Thai the warning muat be recorded before the 
end of the year of the pauper's residence. At the end of the 
year the pauper has either gained a settlement or not ; after 
the expiration of the year nothing can be done to alter the rel- 
ative situation of the town with other towns, and it is important 
that other towns should be enabled then to nscertaio the facts 
by the records. 



Ko. 8. 
MIDDLEBURTo^aJn]/ HCBB&RDTON. Adduai,isn. 
WARNING under the Statute, to the father and parents, is 
not sufficient to protect (he town against the maintenance of a 
poor child who has resided in the town more than one vear af- 
ter arriving of full age, and not himself warned. 

JVb. 9. 

FITTSFORD n^atnif BRANDON, Ralland, lit9. 

THE question in this case was, whether the time, when the 

warning was, by the officer serving the same, returned to the 

Town Clerk, could be proved by parol. 

By the Court. As the evidence of this fact is not required 
to be a matter of record, it may be proved by pnrol. 



BRANDON against PITTSPORD. Rtilland, :SI9. 



THE offlcitt^ 
eop7 vu 1e(t— 



retarn DDihe warning nun state the pari 
iFter ttie cxpiralioD of tlie fear ihe oIEcer 



ORDER for the removal of Joshua Leclave, May 30, 1317 
On the trial of this catise at September term, I SI 8, the over 
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seeilii of the poor of Pittsford offered Iq evidence a warni/ig da« 
ted the eleventh day ot March, 1816, which was served on the 
13th day of the same March, and within one year after the said 
Leclave moved into the said town of Pittsford ; the return stat<« 
ed the service to be "by leaving a true and attested copy at the 
last place of abode,'' without specifying the particiUar situa* 
tion in which the copy Was left. 

To the admission of this evidence the overseers of the poor, 
of the town of Brandon objected, and the evidence was exclu- 
ded by the Judge. 

Thereupon, the overseers of the poor of the town of Pitts- 
ford moved, that Jonathan Dike, Jr. the constable who served 

» 

the said warning, might be permitted to amend hU return so 
made as aforesaid, but the Court over-ruled the said motion 
and refused to permit the said Dike to amend his return. 

Verdict for the town of Brandon. 

Motion for new trial by the counsel for the town of Pittsford^ 
founded on exceptions to the decisions of the*" Judge. 

In support of the motion, Mwe/l and Wiliiama contended : 

1. That the omission in the return was not fotal. 

2. That the service having been made in fact conformable 
to ihe Statute, tbe officer ought to have been permitted to amend, 
the return, if it was defective. 1 1 Mass. 477. 

Contra. Langdan : 1 . That the defect in the retura was 
£aital. 

2. That by the Statute the warning and service thereof, must 
be recorded, which constitutes the evfdence of a vested right» 
and cannot be amended after record thereof. 1 Bac Ab. 167-8. 

The Court decided, that after the expiration qf one year of 
the pauper's residence, the officer could not be permitted to . 
amend hiB return, and confirmed the decision of the Judg^. 

The 0K>tioa for new trial was dismissed. 
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POULTNET against FAIR-HA.VEN. Rutland. 1S19. 

A penoD, taii'iag id a toimpi-epund to tlie &ct of 1801, and conlinuing bruide ii) 
the ta«D q/ttr tlMpoutag of Lhe Act, may gain a leltleaieat uoder fAal Act. 

Id caM or in)cirder Tor removal at liuibaDd and wife, ai pauperi, and on tbc trial UiB 
huiband leOiTxa tbat he vas ]iiw!iiKf married to the woman, she cannot be adoiltted to 
testify (bat ilie had a rormer huibaud living, nor can that faut be proved b^ rppiilation. 

APPEAL fiord an order of Justices for the removal ot John 
Siyter and wife, from the town of Poultney to the towi5 of Fair- 
Haven . 

On the trial of the iasue, whether duly or unduly removed, 
at September term, 1818, it was proved that Jacob Slytcr, the 
fdther of John, moved into the town of Fair-Haven, in Febru- 
ary, 1801, and there resided a number of years, without being 
warned out ; that John Siyter, the pauper, was then 19 years 
old ; testimony was given to the Jury that John SlylCr, the pau- 
per, absconded from Fair-Haven, in December, 1301, and had 
not returned until he was brought back by the order of removal. 

John Siyter swore that he was lawfully married to Asenath 
Siyter, the person removed as his wife. 

The town of Fair-Haven then offered Asenath Siyter to prove 
that previous to the lime, when it was alledged sbe had married 
Siyter, she was lawfully married to one Amasa Austin, who ia 
now alive, ^vhich testimony was rejected by the Judge. 

The towh of Fair-Haven then offered to prove her marriage 
with Austin, by reputation, and cohabitation with him as his 
wife, and that Austin was yet alive, which testimony was re- 
jected by the Judge. 

The Judge charged the Jury, that the said Jacob Siyter, by 
removing, as aforesaid, into the town of Fair-Haven, in Fcb- 
fuary, 1801, and there residing a number of years next after 
the 6tb day of November, 1801, without being warned out 
agreeably to the provisions of the Statute in that behalf^ there- 
by gained a settlement for himself and family ; and also, that 
it would make do difference, as it respected the settlement of 
.Toho Siyter, the pauper, whether he went away in Decemberj 
t 
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1801, oTnot, as his^ settlement would still follow the settlemeaff 
of his father ; and, if bis father gained a setUemeut during the 
minority of the son, as aforesaid, ha aUo gained one for John 
Slyter, unless said John had gained one for himself. 

Verdict fior the town of Poultney. 

Motion for new trial, by the toWn of Fair-Ilaven, founded 
on exceptions to the decisions and charge of the Judge. 

In support of the motion, Langdonj^nd W^ttsma contended : 

1. That the Act in rektiqn to settlements passed November 
tSQt, has no effect! upon those who were already in towa, but 
only on those who should tkereafier come into any town, &:cy 
4 Bunr 20d7^ 6 T. R. 33a Bur. Set» Cases 509^5^. Selwyn 
N. P. n. 

2. That Aseuath Slyter, so called, was a coEn|}etent witness^ 
to prove her marriage with Amasa Austin ^ the town of Fair* 
Haven bad aright to her tei$timony, and could not be deprived 
of it by the town oi PouUney, first calling on John Slyter, her 
3upposed husband* 

3. Evidence of her marriage with Austin^ by reputations 
ought to have been received, as it is admissible lestimony, in 
dfU cases,. except two, viz : Prosecution for Bigamy, $^ ac- 
tione of Crim. Con. Swift^s Evidence 140v 

By th^ Court. Asenath being prima facte the wife of Joh« 
Slyter,. it was necessary a previous legai marriage sliouU be 
proved to shew she was not his legal wife'-^'-cobabitatton with- 
Austin, though sufficient to charge hm^ waa not pisoper evt* 
dence to disprove her the wife of Slyter. 

The Court confirmed the decisions of the Judge, and the 
motiofn for a new trial was dismissed. 



JVb. 12. 
CA8TLETON agavui CLAJtSNBQN. muUmi^iWjt 

V 

EBAOIt The County Court had dismiased ike complaint 

I 
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fif the overseers of Castictoii, because it was signed by one 
overseer only. 

The Court reversed the decision of the County Court and 
decided that the signature of one overseer of the poor to the 
complainl, was sufficient. 



M. 13. 



»( WBST-HAVEN, Ap't. BiUtand, 1819. 

oei not esin a tetllement, b; tiii midracc with 



BENSON aga!w 

A minori bound di. 
bis maalrr, but his teHlement Falio*i ttiat of tiis Tatbcr. 

THIS was an appeal from an order for removing Robert 
Sharp, a pauper, from the town of Benson to the town of W*st- 
Haven, 

The counsel for Benson relied on tlie following point, to 
wit : Thai Robert Sharp, by the indentures executed by his fa- 
ihcr Abraham Sharp, on the 28lli day of February, 1811, lo 
Reuben Wilkinson, of said West-Haven, and going and living 
with said Reuben as one of his family, in W'cst-llaven, afore- 
said, for more than one year, till he was twenty-one years of 
age, thereby became emancipated from his father's lamily, and 
acquired a settlement for himself, in said West-Haven. 5 Term 
Rep. 670. 2 Bur. Set. Cases 287. 1 Strange 438-9. 

Contra. That the pauper gained noscltietnent, while resid- 
ing in West-Haven, under the indentures of apprenticeship. 

Settlement in Vermont, as well as in England, must be gain- 
ed by express Statute ; those who are embraced in the words 
of the Statute, "coming and residing in any town," Sic. must 
be those who are de facto or de lege, independent of others and 
acting for themselves. 

That an apprenticeship is not, by any l(?gal principle, lo be 
considered as emancipation, but on the other hond, a continu- 
ance of servitude, imposed by parental authority. 3 Term 
Rep. 35«. 6 T. R. 247. Strange 438, 831. 

"^e Court declded-^That the pauper did not gain a settle- 
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ment, by his residence with his master, under the indenture g^ 
appreoticisship, but that his 'residence followed that of bis fa- 
ther. 

Judgment'^Thzt the pauper was unduly removed. 



JVb. 14. 

RICHMOND agoiMi MILTON. OUitenden, 1818. 

]U7 this case the Court decided, that all pleas on motions, 
founded on the irregularity oif the proceedings, should be first 
tried 9S dilatory pleas are, in other cases, and the merits of the 
case, on the issue, whether duly or unduly removed, involving 
the question, where the pauper was last legally settled, mighf 
Ibe tried b^ ^ry friaL 



Jfo. 15. 
TpHTN pF WASpiNGTON ogaimt RISING. Orange, 18^8. 

IN Error. In this case the Pourt depided, that overseers qf 
the poor might, as agents for their tpvirn,. makp contracts for thp 
support of the poor Of their town, so as to bind to th^ fulfilment 
of such contract ; and that, where there are three overseers 
and one was requested, by. another, to take charge of a partic- 
l)lar pauper, his contract for the support of sitch pauper, w^^ 
binding on the town. 

PAY]^ENT-rSee Tender 1, 3. 

PENALTY. 

IXEirTON AUD SMITH agakut CBOOK. 4ddtiim, IS^O. 

ACTION of debt to* recover the penalty for receiving ft 
fraudulent conveyance of lands, with intent to defraud the 
laintifl^ of their debt. 
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Motion to dismiss, for want of a minute of the true day^ 
nionth, and year, when the same was exhibited and signed. 

By the Court. The decision of this Court, previous to the 
passing of the Act of Nov. (0, 1808, explanatory of the Stat- 
ute of limitations, was, that this case came within the first sec- 
tion of the Statute of limitations, and the Statute of 1808 
pi'essly excepts this case out of that section. To carry the in- 
tention of the Act into effect, the 5th section of the Statute ol 
limitation does not extend to this case, and no minute of the 
true day, iSrc. is necessary. 

Motion over-ruled. 

See Marriage. 



PLEAS AND PLEADINGS, 

M. 1. 

JONES B£aiatt AMES. Rutland, 1SI6, 
A Judgment rendered against the defendant, who was out of 
the State, and had no notice of the suit, cannot be over-hauled 
byplea,in an action brought on that judgment : The only rem. 
edy is by writ of review, brought by the defendant within three 
years, agreeable to the provisions of the Statute. 



Jfo. 2. 
6WIPT dgoinif HAMBLIN. Bennington, 1816. 
IN an action of Indebitatus assumpsit, the defendant plead- 
ed a judgment rendered in trover, for the same cause of ac- 
tion, and averred that such proceedings were had therein, that 
defendant recovered his costs. Held bad on demurrer, for that 
(t does not appear, by the pica lo bar, that the merits were tried. 
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Ab. 3. 
fiatllRft agtitLii ALLEN. B^wingtm, 181T. 

A declaration against the defendant, a^t receiver, )ield goocI| 
on error, where the plea, belo^v, was general demurrer, thougt^ 
it was not averred, in the declaration, of whom the defendant 
received, &c. This was a case of joint partnm in tanning, tkc, 

» 

GLEASON flfgotau/ HOWARD. 1KMi*«fi> tilt, 

IN an action of trespass quare clausum fregit, if the defendr 
ant attempt to justify, under a special plea of title and pos- 
session, he must aver every material fact necessary to consti* 
tute a title, ^An averment that tht title, &t. was in .another 
oh the fiftttnth day of, &c« and that he attached, &c««od tke 
sixttmth day of same month, does not connect the title of die 
other and himself. An avement that the execution was lev- 
ied| iic. vk bad, unless it apf)earfi the eteculiofi was in full life. 
An averment, that by reason whereof, (alluding to the prior 
statement of the levy of the execution, iit.) the defendant be- 
came fieised and possessed, in his own right, &c. is argumen* 
tative and bad pleading, unless the prior averment will neces- 
sarily warrant the conclusion of i^eizen and possession, i. e. 
unless they are such as to give title and possession. An aver- 
ment, in thie plea that defendant was seized and possessed, &c. 
at the time when tb0 trespass is alledged to have been com- 
mitted, will not avail, in case there are two counts in the declar 
ration, and trespasses ii^ each, alledged to have been commit- 
1^ at difieretit times, 

Qvtery. Does not this special plea amount to the general 
fssue, and th^refpr? bad ? 
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M. S. 

GALLUP OgflitiJlBDRNELL, Windsor, 1B17. 
WHRRE there are mutual and divers covenants between 
the parlies, and to be performed alternately, or at diffei-ent 
times, they arc considered independent and the plaintiff need 
not alledge performance on his pari ; not so, if all the plaintiff's 
covenants were to have been performed, prior to ihe perform- 
ance by defendant. 

Ao. 6. 

TUCKER agahai STAKES AND BELL. Franklin, 1B18. 

A motion to dismiss, made by a tenant, for not joining his 

landlord in an action of rjectment, against him (ihc tenant) 

«annot be inadr:, except according to the ru!e»(rf pleading in 

abatement. 



JVb. 7, 
PHELPS againsi MOTT. FrmiHin, 1819. 
SCIRE pHcia* to Countj Court, on judKnwntof a Juilice Peace, uuder the Stain te, 
Ku^sct out facts Bufficical to stiew it comes witliid the provi«oDi of the SWtute. 

SCIRE Facias, in common form, brought to the County 
Court of Grand-Isle County, on a judgment rendered on con- 
fession, by a Justice ot the Peace, for $150 damages. 

Plea ^That an execution issued and was returned satisfied. 

Replication — That the execution was, by mistake, levied on 
property not the debtor's. Demurrer. 

By the Court. A Scire Facias can be brought to that Court 
only in which the judgment was rendered and where the record 
is, but the Statute directing the mnde of levying executions, 
sec. 9, I vol. 327, gives a remedy by Scire Facias to the County 
Court, on a Judgment rendered by a Justice, over fourteen 
dollars, in one case only, where an execution has issued and 
been levied, by mistake, on property aot the debtor's. The 
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Scire Facias, in such case, must set forth facts sufficient to sheii^ 
it comes within the provisions of the Statute. In this case, 
the declaration, in common form, gave the County Court no 
jurisdiction over the subject matter, and isr clearly bad. 
t^^nien^-^Deciaration insufficient; 



Mi 8. . • 

FARNSWOttTH againti NASON. Friudtiitt, 1819f. 

W^RE, in an action of auumptit, there it a special count on a promise to do or 
pNfopm lomfi GoUateral act, tuik eeutd otafjkt to alledge a breach of the promue. 

£reiy ipeeial count mast ooataio, in itielf, At the avermentf necessary to iheir a caoat 
of action. 

ERROR. This writ was brought to reverse a judgment 
of Franklin County Court, November term, 1819, in favor of 
John Nason, against Samuel H. Farnsii^orth, 

*Fh6 plaintiff below, Nason, declared in a plea of the case, 
for that whereas, at a County Court, holden at St. Albans, afore- 
said, on the last Monday of January, 1814, the President, &c. 
of the Vermont State Bank, recovered a judgment in their fa- 
vor, against one John Curtis and one William Foot, for the suni 
of ^338,36 damages, and also costs, from which judgment the 
said Curtis and Foot appealed to the Supreme Court, Decem- 
ber term, 1814, and upon that occasion one Orange Ferris, of 
St. Albans, aforesaid, with, and as surety for, the said Curtis,, 
became recognized in the sum of {500, for said appeal, in due 
form ; and whereas, the action aforesaid, was by appeal, as 
aforesaid, duly entered in said Supreme Court, and whereas 
the plaintiff afterwards, to wit, on the 29th day of December, 
1814, executed his bond, at the request of said Curtis, to the 
said Ferris, conditioned that the said Ferris should be indcm* 
nified and saved harmless from all loss, cost, or trouble, on ac- 
count of his having so become recognized, as aforesaid ; and 
wWeas, the said President and Directors, at the Supreme 
Court, June terra, 1816, recovered final judgment in the suit 
aforesaid, against the said Curtis, (Foot being then dead :) and 
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Ivhereas the said Orange Ferris became liable, and was com' 
pctled, to pay ibe said President and Directors, on his recog- 
nizance aforesaid, the sum of $390 ; and whereas the said Fer- 
ri:« had therenpon called on the plaintiff, on account of the bond 
so executed, by the plaintiff, to him, as aforesaid, and request; 
ed to be indemnified in that behalf; and whereas the plaintiff 
had, on or about the 25th day of September, 1816, applied to 
the said Curtis, and requested him to, secure the plaintjlf in that 
behalf, by reason whereof the said Curtis afterwards, at Su 
Albans aforesaid, on the 30th day of September, 1816, for and 
in behalf of the plaintiff, and to secure the plaintiff in that be- 
half, from eventual loss and damage; and with the knowledge 
and consent of the said Farnsworth, and at his request, cqn- 
veyed to the said Farnsworth divers large tracts pf lands, ly- 
ing and being in the towns of St. Albans and Georgia, of. a 
large value, to wit, |5000; now the plaintiff avers that the said 
defendant afterwards, to wit, at St. Albans aforesaid, on the 
same 30th day of September, 1816, in consideration of the 
estates so conveyed to him, by the said Curtis, as aforesaid, at 
the request of the defendant as aforesaid, and for the purpose 
aforesaid, assumed upon himself, and to the plaintiff faithfully 
promised, to indemnify and save harmless the plaintilf from 
all loss, coat, or damage, arising to the plaintiff by reason of 
his so having executed said bond of indcmniLy to the said Fer- 
ris, as aforesaid. 

2d Count. Money paid. 

3d. For lands sold. 

4th. Money had and received. 

Conclusion. Yet the defendant, his said several promises 
aforesaid, not regarding, hath never indemnified and saved 
harmless the plaintiff, on account of the bond aforesaid, but su 
to do hath evCr refused, ^nd still doth refuse, though thereto 
requested ; but, on the contrary thereof, the plaintiff hath been 
prosecuted to final judgment and execution, by the said Fer- 
ris, on said bond ; and aaid Ferris hath recovered and collected 
8 4 
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of the pfaintlff the sum of foar himBlfeS, skiy^fofit ^ti^lrSf 
M cents, bfeS!(J^ olfecer's f&^ on said e^ecutioti, j^,4^; 
tind Ifae pfaintiflThafh-tyeeh )(;om{)^etf to eiipenia t^rgie^skitiis^ 
^onisy iti defending against ihe suit of said Ferris, in 'that be- 
haFf, to'Tvit, ^fOO, (rf all -which, defendant aftel^Wal>ds^ ^o 'wUj 
at 'St. A(bans aforesaid, oh the ^t ddtj bt Novetnber, ms^ 
bad notice, nor hath defendant eirer paid to tiie plainffiff tfac 
said sutn of money, eft any partib^eaf, bali, &fci iid da^cM 
J800. 
Demurrer, as to first couiiL 
-General isstfe; as tiE> the other (9^^e counts. 
Judgment of County Court, that ihe first countviit -pkiitiff^ 
declaration itl sufficietit. 

Error aligned. I^e insufficiebey of the said first tontyb'^ 
and ju^^tnent hereon. 

By the Court. The first coiiht in the f^ititafir's declaraxi^m 
is de&vly^i^dufitcient. When diere is a special co^at, -.on la 
{)rDmise to pay flftoti^, and geneM toimt^ a general bv^eadi u 
isuffitient, but where the special coatit is x^n a i^romise to do vt 
perfomi any otfier ac^, 'such couftt 4>tfgbt to altedge It iireach of 
thp contract. ^ChittyhV^.S^^ 

But, it is not neces^ai^ fo decide ibis ^ be «n itidispeasMt 
Yeqtirsite. ^e first count dectaries on a fM^dtnlse lo indemnify, 
l^ut does not alledge that pfcttn^lTives ^er damnifted 4 o^ety 
special count must contain all the avennents necefiasaiapy toisheir 
a cause of action ; this count does not. sftete jamy 4lolK^ to de- 
fendant, of plaintifi^s loss, or that he had sui^ained amy loss or 
diamage ; and it shears no olaiin ^ <Mse i&t ^ctioh against 
defendant. 

Juigmetit^^Where Itf 6ifor, ttd thjat Ju4gmelit of County 
<3ourt be Tevorsed. 

Before fteOourt proeeieded to jNind^ such Jttdgtaentupoa 
the rfecbi^, ceitified to thi^ Gdui% as tbe County Com mj^ 
to hate rendeiFed, the 46fetidant ki ^»¥or, asb^d t6 siaeiid 
liis dectarration $ leav^ #e«i;Mm(ied ypoA |ia jioMt of aUback 
costs. 
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M. 9. 
' pUarOS Pgattut BOaXffilCK and EGB1U&. FravXtm, 1BI9. 

ACTION of aEiuinpsit rarinodi >nld and dalivered lo A and B, u parl^eii UD^"- Uie 
Htm oS A, naa csl ai Id A. B pleads in bitr tbat tlie tutl A Bod B nen not parloBii, 
Jlial thty were not doing bueincsi under (lie firm of A. nor irasnny credit (jiveD hi A ond 
B, at tliFJr requcat, but to eaid A on/ji, at his request mly. Plea lield bad On deinurrer. 

THIS was an aclion of indebitatus assumpsit. 

1st Count. For goods sold and delivered. * 

2d Count. Money paid. 

3d Count. Money had and received; 

The defendants were charged as partners under the iirm of 
Andrew Boslwick, and the writ returned non est as to Boslwick. 

Plea of Ferris, in bar. That the said Jonathan and Andrew 
were not joint partners in trade ; that they were not doing or 
transacting any business in the name or firm of Andrew Bosl- 
wick, nor was any credit given to the said Jonathan and An- 
drew, or at their request, but to the said Andrew onlijf and at 
bis request only. Demurrer. 

By the Court. The plea is nothing more than a denial of 
the declaration j it traverses facts necessary to be pr-jved by 
the plaintiff on the general issue, and the plea is tantamount to 
the general i;.je, and therefore, insufficient. 



JVb. 10. 

F&RKHILL agaimt FAfiKHILL, EXECUTOR. Rulla^d, I8S0. 

WHERE aclaiin, ODtosJCiiialEaired by comsibiioneri <Hi ao iniolient ciUle, an 
•bjectioD by i>b bar, and an appeal .proMCUtBd by the creditor ; ttw heir i> allo^cdi <■■ 
the name of the eiecutor, to file a declaralioa, ia Supreme Court, oo nate, agiiiattbE 
creditor projeeutiag the appeal. 

THIS was ao appeal from commissioners on an insolvent 
estate, prosecuted by the creditor, Jesse Parkhill, on the ob- 
jection of an heir and creditor, agreeably to the Act of 1817. 
Acts of 1817, p. 90. 

Jesse Parkhill had a demand, on book, allowed by the com- 
tQlssioners, to which the heir and creditor objected, Sic, 
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And now, the heir and creditor make the following siotioa \ 

1. For leave to file a declaration, on three notes, in favor of^ 
the estate, against the said Jesse. 

Q. For an order to compel Jesse Parkhill to appear and 
pl^ad to said declaration. 

3. For leave to plead the amount, dp^ on 3aid pples, in off* 
sett, to the claim of the said i^s^e, on book. 

The Court peraiitted the declaration to be fil^d. 

NoTS. I have Dot mfanitet wiffUent U> ueertain wliether any &rther decinoo vai 

Bbade. Reporter. ^^ 

V '• -- •• •• 

See Audita Querela 4* Bond. Bail 3. Covenant. Ex.^ 

■ • • • (V 

and Ad# 13. False Imprisonment 4. High Bailiff. Juri$dijC- 
tion K New Trial 5.^ Pauper Cases 14. 

PLEDGE. 

4DABIS i«a«iisf CIpABK. RiOland^ tm, 

.AiequMlf B tocD^me 4br |H^,toti» faaak of T, for (2000, and in order to sec^t. 
K, proeores C to ii0i a note with biin, payable to B, foor the turn of (2000, and deliv^; 
the note to B. Afterwards, A wishes B to eDderse again, for him, to the bank of T, for 
$2000. B endones, and A pledges die tasie note, as security, for the second endorse^- 
vi Bwnl : On C*s being en^uMcd of, hy B, whether A hada itgbt thus to pledge the oote»^ 
lieraplied, that he was liaUe, on the fioie, to B, and that A might thus pledge it. ' Af- 
terward/ A prbeores B to endorse, for hint, a Mank note, which A fills up, to the Far- 
iner's &nk, for j(MO, and^pays the note to the bank of T, the sai^ note signed by 
AaBdC,ftiU remaining in the hands tffll^; Bisbompelled to pay the last note totb^ 
Farm^r^Ban^, ^^ 

Held — That the note, signed by A and C, in the hands of B, was a continoed guarantee 
to the aHioont of the tame, and remained as security generally, for anjr sum A migfht 
i ifrocura of B, or by means ef B^ name, aa surety, t#thc amount of J2000. 

''- THIS Was ail action on a note. 

JPlea-^Hon ^ss^mpsi^. 
, On the trial, at September ter^, ^ 81 9^ the evidence was : 
Stephen D. Clark, on the t6th day of November, 1816, wish- 
«d to obtain mqney, at the banks of Troy, and procured plain- 
tiff to endorse for him, for the sum of two thousand dollars, 
and to secure the plaintiff, procured Elijah Clark, the other de^ 
Pendant, to execute the note, on which this action is broi^ht, 
^d left it with the plaintiff ; that on or about the 16th day of 
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January, 1817, the said Stephen wished the plaintiff to endorse 
again, for him, at the bank of Tioy, for two thousand dollars, 
which plaintiff did, and the first note was taken up ; on being 
enquired of, by plaintiff, what security he would give, he said, 
"you have my brother's note, as your security," and that he 
should probably want other renewals, and the note of his^ 
brother should remain as pecurily ; that Elijah, on being en- 
quired of, before the second note given at the bank of Troy, 
became payable, whether Stephen had a right to pledge the 
note, for the second accomtncMJation, then obtained at the bank 
of Troy, replied that be was liable pn the note, to the plaintiff, 
and that Stephen might thus pledge it ; that afterwards, and 
before the second note became payable, and a few days before 
March 17, 1817, Stepheri again requested the plaintiff to en- 
dorse for him, plaintiff signed a blank note, and Stephen filled 
it up with a note, payable at the Farmer'a Bank, for the same 
sum of two thousand dollars, dated March 17, 1817, which 
was discounted at the time the second note became payable, at 
the Troy bank, and that note was taken up. Plaintiff has been 
compelled to pay the note given to the Farmer's Bank. 

The Judge charged the Jury — That, as the note on whidi; 
the plaintiff has brought his action, was esecuted and deliver- 
ed to him, by Elijah Clark, to indemnify the plaintiff against 
his endorsing a note for Stephen D. Clark, to the bank of Troy, 
for iJSOOO, on which said Stephen D. Clark obtained that sum - 
that when Stephen D. Clark paid and took up tlie note, so en- 
dorsed, by plaintiff, to the baiik, the note in question, so lodged 
as security, became inoperative, and would not extend, as se- 
curity, to a subsequent endorsement, of another note, for Ste- 
phen D. Clark, on which plaintifl^ had been damnified, unlesi 
Elijah Clark had given new effect to the note, so lodged with 
plaintiff, by agreeing or consenting that the same should con- 
tinue as a security or indemnity to the plaintiff, against such 
subsequent endorsement. 

Verdict for defendant, and motion for new trial, founded on 
exceptions to the charge of the Judge^ 



W9 PJLEPGE^ 

fo support of ik^ iQOitioo,^ for the plamH^. il pa% popte^idetl i 
TM tbe <h4#» m y»Mf)^ the mkm waif brisiM£bt» ff^M a gu^i^- 
aate«, li^ oi^y fo^ tlie fir^t ^^4ocs^i»neat, but fpr tbe ^^^cjuen^ 
e^A^fsem^o^of: Qi^p iiot#S| vrinclbr <>^efsrt«4 iM ^ P^yoi^^s Pi: 
pr^K^wiE^ tkn m^MMtoS pajno^Di, upop tbc re 3ponsi|)iUty qf tb^ 
pl^intji^, i^ mature of a Qoatiuu^d g)|s^Faiite«^ ^ladLe et al. v. 
TSfeJl*,* C^mpb^ll 413, ]|Ii^(H>p*Y^ frijclwiy^ |^o. 43(i. 13 

Coft^rn* Fop ie|ei^Mt$ ; ^bat ik% np(% ii)j ^^pes^foib Wd# 
d(rUv€E^ fQB t)»9 «^e purpo^^ of ^mleja^iiiCy|9£ tb^ plaial^. 

IX. Cl^k. Tbe i^l^s of tbe vhiB0^ ^nd; tbe li^i^ilitj of. the 
d^£eiii}iiQts, Wi^re pirec^ely the same af tb^y. ifopbl bay^ been^ 
b^ tb<e 4e|^ii^nts, wUhaut a^y BOte^ e^if4 H%; a cootrac( 
t<i iodeimfy tb^ plaiatiff 9igainst sold ei;idor&eipfeDt<» Tba pay- 
mcM oC td^ potfy tbp9» e^ador^Qd^. woqJd, ill ^Uber Ga$£^ discharge 
tbe defen(d|B^(8 ^rom^ a&^ liabjlily tQi tb& pl^tiff^on the note, ox 
OA^ tJtii9^ c9»Ars^c;^ ; ^d, ii) tbi^ i»%% tb/^ d,i^x4^^ could nq. 
mpt^ be bciMefv oq this, notf; iu cpR^jiequeii^^ of a lurtber en- 
dorsement, l^ the pls^iatiff, for said Stj^ph^n P- without the as- 
^m% of Elijah Clark,^ tbau tbey woijild i^ <rase of sucb contract 
a& ai^cemafid): witbx^ a r;ei\9 wai of tbe Siame^ pr iix other werds^ 
without % WW contraxjti in. r^l^tfpu to sujcb farther endojrso- 

Qj^mm of tb^ Cowft, Tbi^ Cquirt qoasider, from the evi- 
d.wcie^ Uk ^k <^W?5, t^m togeibfl^, especially fcom the fact 
thai. StPpbeu, ©:• Ciwk w^ perniitted, by Slijab Cfer^j to have 
tbc^ pofise^^i^Q and cqntroil of the note, iQ the first instance, and 
the fa^t tb^t^ afti^r tbe seepnd enijors^naent, by plaintiff, and 
BNge of \h^, j^ftte^^ by l^tephen p. Claf^ I^Ujah Cbrk arfpiU- 
t«d tPt the pli^Mit^^ hi^ liaWUty o<i ^b^ weic ge^mUj/^ a^d the 
right q( IStepbe^f P. Cl^rk tp pledgee the note, a^ beii^d done ;, 
thai, thft note, in the ha.pc|s of the pWptift. was a i;ontinucd 
guarantee^ to the amount of the note, an4 n^abifed. a^ Sifiamtf: . 
§ej)^ally, fcr aoy s^gis Stephen Pi^ ClarJfc; wg^l^pripcqi;^? of ^e 
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[ifaintifl^ or by means «f plainCilT's name, as surefy, to the 
jmounl of two thoueand doilare ; and thtl, for this purpose, it 
Was not necessary ihat Elijah CUrk should give any new e^en 
lo the noie, by expressing his agreement or consent, but that, 
in order to prevent such continuing effect, of die deposit of the 
note, with tfee plaintiff, as aforssaid, Elijah Clark musrt have 
expressed hia dissent, and rcfiised lo permit the note to o©n- 
ttnue, as a security, or indemnity to the plaintiff, against any 
farther endorsement. 

New trial granted — Judge Doolittle disswiting. 

LangdoH, Williams, Mailary, and i<aiAroj», for plainliffi 

WeUog, Sm^h, and Chipman, for defendants, 

POOR DEBTOR. 

Ab. 1. 

ADA.MS agtinit MATTOCKS. Onlttndea, IStS, 
"The citation must be served on a creditor, if within this 
State, though no agent is appointed, on the execution, in the 
county where the debtor resides, and the Jailer is liable for an 
escape, if the defect appeai-s, on the iacQ of the certificate 
lodged with him. 

tHORSTON agaimt EOBINWH AHDHOWABD. Fmnmn.ins. 

IN anactiOQ an Jnil bond, ataiosttbe bail, Ihe certiScale of n Judge and Jollier, 
Hint iLb principal ouEhl to he d'nctiargcJ, barlnf Uita the poor debtor's Calh, 1j cOa- 
dtnifPRiil conititateia gtMddctfiM*, 

THIS nss an action on a Jail bond, and the plaintiff naas 
resident of Burlington, in this State. , 

Plea — That Ephraim Robinson, the pt'incipal, was discha^- 
ed, under the Act relating to Jails and Jailers, and for' the re- 
lief of persons imprisoned therein ; the proceedings of the 
.fuslices wer« set forth, m the pfea, and it appeared the cita- 
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tion was served, bjr leaving a true and attested copy, in the 
hands of the plamttflTs attorney, Alvan Foote, Esq. at his office^ 
in Bttriinglon, because the aSaid Atiel Thorntcm was not to be 
found; 

The certificates were regular. 

For the plaintiff, Farrarkd contended : That a Court of Jail 
delivery cannot act, except its process be regular ; in this case, 
the cilsftioa dught to have been servied on Thornton, person- 
ally, and the citation not being so served, the certificates can- 
not avail the def^danCs. 

Coriira. Aldis s That the prbceedings were regular, and 
that the certificates of the Court, that Rbbinsdn was legally 
discharged, are conclusive. 3 Cranch 302. 

By the Court. The certificates of the Justices are conclu- 
sive, in an action against the Sheriff, or on die Jail bond, against 
the bail. 

/tM^i^enf— That the plea is sufficient. . 

See 2 Tyler 221, 358. Chip. Rep. 14; 




JVb. 5. 
'mvtB ET AJj/agaiMt CITTINTOI^. Butiani, 18U. 

THIS was an action on Jail bond, for escape of A. M^Far-' 
land, the principal. 

P/eo— That MTarland procurefd a certificate, from a Judge 
and Justice, that he had taken the poor debtor's oath, &c. 

Replication — That the certificate was ootained by the /rank 
of MTarland, and tie Court of Jail delivery. 

The Court adjudged the replication insufficient, that the pro- 
ceedings, being regular on the fiaice of them, was suffitient to 
; discharge the Jailer or bail. 



JVb. 4. 
STANIFOBD a^oiiut BABRY. ChiiUndm^im. 
A d^or, cooiSscd in the limitS) aa^ adnutltd ta the pOor debtor** ottb, BUBtcame • 
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jitiiicsle lo be loilied with, or delivered to lli( Jailer, befure be leave lUellinili, or tiii 
Jepnrtnre will b« a breaeb oT Ihe bond. 

ACTION on Jail bond. 

Plea — Taht the the debtor, who was confined in the limits, 
had been admitted to the poor debtor's oath, and that the Jus- 
ticos had adjudged that he ought to be discharged. Demurrer. 

Decided— That the plea is insufficient; (he Statute makes 
necessary, lo the discharge of the prisoner, that a certificate 
should be made out, by the Justices, and lodged with, or deliv- 
ered to the keeper Of the Jail, I Stat. 283, and a departure 
from the limits, before the delivery of such certificate, is & 
breach of the bond. 



PRACTICE— See Abatement 8, 10. Error 3. Appeal 2. 

PRESCRIPTION. 

JVo. 1. 

ITORLBtJt ogai'iul LEONARD. Rutland, IMS. 

TWENTY years' quiet enjoyment, of tlowing the adjoining 

lands, by the waters of a mill-pond, shall secure the right, by 

prescription, or rather afford the presumption of a grant of 

'he easement. 

Jfo. 2. 
ttOQEOB ognnil P&QB ET AL. JddUm. iBlT. 
AN absolute right, to a water course, may be acquired, by 
15 years' uninterrupted possession, use, and occupation, claim- 
ing right, thereto, adverse to all others. 

M.3. 

HURLBUT lyaiiuf LEONARD. Rulloruf,. ISIS. 

iff an action, on the case, for erecting 9. dam aoross a streMB 
2 B 
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mi PROBABLfc CAtJS^; &c. 

of water, in Orwell, by which the plaintilTs lands, describedl 
ia his declaration, were flowed. On the trial, upon the issue 
of not guilty, the Judge charged the Jury, that, if they should 
be convinced, from the evidence, that the dam, across said 
stream, by means of wbich^ the. plaintiff's land had been over- 
flowed, had been erected and conntined for more than 1 5 years, Uy 
the height it was, at the time of the commencement of the plain- 
tiiSf s action,^ the Jury ought to find a verdict for defendiatnt. And 
alsa> that the Jury, in said cause^ having returned into Court, not 
agreed upon a verdict, some of the Jurors reqimested of the 
Court to be informed, whether, by law, the fifteen years should 
be considered to begin to run, from the erection of the dam, to 
its uniform height, or from the time when the plaintiff* received, 
OF suffisred, actual damages to his hnds. Whereupon the Court 
instructed the Jury, that, the fifteen years would begin to run^ 
from the time of the erection and completion of the dam. 

Verdict for defendant, and motion tor new trial, founded^ 
00 exceptions to the charge of the Judge. 

The Court decided, thai the fifteen years ought to be com-" 
puted, commencing at the time when the plaintifi*^s lands were 
first flowed, or received actuaf injury. 

New trial granted — Judge Dbolilttle dissenting.^ 

See New Trial ?• 

PROBABLE CAUSB-^ee Malicious Prosecution. 
PROBATiB— See Abatement 4. Ex. and Ad. S, 6, 9« 

PROMISSORY NOTE. 

JVo. 1. 

A nfegotiab^r note may be sued, in any town, where the en- 
dorsee resides, although it ib admitted, by demurrer, to* the 
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|4ea in abatement, that the note was given, for goods, sold, in 
another town, than where the payor and payee, both resided^ 
when the contract wa3 made ; it appearing from the plea tfiat 
tjbeir reftiden(;e is ^till ^he sa^ie« 



Jio. 2. 
lyll^BD ,<«ifinM BLLI8. Windj^r, 1<817. 

A note, payable in specific, or collateral articles, is -a pvomf 
issory nr»te, under the Statute oi limitations, and is not, i(if wit- 
jciessed,) barred, till fourteen years. 



JVb. S. 

LBONARB 48«tii«/ WALKER. JUdiMg^.iSm^ 

A declaration, deacrH^Dg a vote, without any connderatioo eipreiied la the note, bat 
^etcribiog a consideratioo, distiDCt from Uw note itf elf, aeti forth a DMe within th9 Btit. 
ote of limitationt. 

PLAINTIFF declares, that, whereas, heretofore, to wit, on 
the 30th day of October, 1810, at Whiting, in the County of 
Addison, the said Walker was indebted to the plaintiff, in the 
sum of {58,7S, for fees, legally accruing to the plaintiff, ^b 
sheriff^s deputy, from the defendant, on a certain execution, in 
favor of the. Vermont State Bank, against the said defendant, 
Lyman Clark, and Stephen Clark ^ in consideration thereof^ 
the said defendant, to wit, at Whiting, aforesaid, on the same 
day and year, last aforesaid, to secure the plaintiff^ the pay- 
ment of the said sum of ^55,72, made, executed, and deliver- 
ed, to the plaintiff, his, the defiendant^s promissory note, sub- 
scribed with the proper hjand of the defendant, whereby the 
defendant promised to pay the plaintiff the sum of {58,72, 
when he should be thereto requested. Yet, &c. 

2d count. Parol promise, of the same description. 

Plea — General issue, and non assumpsit, infra sex annos. 

Reflicaiion^^That defendant n^de and signec^ his promis* 
ifpry^ note^ above declared upoO; at, Sic, and; that one Daniel 
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Washburn, then and there subscribed his naose, as a witness* 
Pemurrer and Joinder. 

Judgment of the Court. The question is, Ti^hether the dec- 
laration sets forth a promissory note, within the meaning of 
the Statute of limitations. 2 Stat. 408, sec. 8. 

The Court consider, a promissory note is sufficiently set 
forth, although the consideration set up, is distinct from the 
oote itself, and although the note itself does not express anv 
iconsideration. 

Replication sufficient. 



V 



M. 4. 

LEWIS agaimt HOLLT ST Ah. AiUksmi, t9tO. 

A. It indebted to B. on a negotinbie note, B. !• iod«'bte<l to C in a lai*ger amount^ 
and propoaes to Mcore C. hf mortgage of ]aiu|, on whidi D« bu a pnir WM^pagit. B.' 
and 0. apply to A. wko ffOMiaey to pay the ninoaat, doe op his note, in laTor of B. to 
D. on bif mortcvge ; whereopoo, C. gives farther time to B and accepts the secorily 
proposed ; afterwards, B endorses the note to E. bona fide, E having np notice of the 
^reement between A., B., and C. ▲. does not pay to D. until after the note Islls 4oe, 
and afiipr notiee Aran B. - 
Held, that tlie HinHlUa to A bo loqg as it contlaaed, is a j;qpd defence, against a sul^, 
I on the note, in favor of either B. or E. 

THIS was an action, on a negotiable note, executed by the 
' defendants, to one Spalding Jlussell, and by him endorsed to' 
pHaintiff. 

Qn the trial, at July term, 1819, the defendant offered to 
give, in evidienqe, the testimony of Mr. Seymour, as follows : 

''Some time in the month of July, or August, 1816, Mr. 
Haight called qn me, with a demand, in favor of Thomas 
Skelding Sz Co. of Troy, against Spaulding Russell, of Shore- 
haxn, amounting to 3100, or 22fOO dollars, and wished me to 
assist in securing the debt ; I went, with said Haight, to Shore- 
ham, and called on said Russell, (who then had a store of goods, 
in Shoreham, and personal property, on which Skelding Si Co. 
could have secured their demand,) and requested security, and 
informed him, if it was hot given, we should secure the debt, 
by attachment. Russell informed us, he would secure « the 
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debt, by mortgage of his farm, which was ihen cncuml)ered, 
tvith a mortgage, to Samuel Hunt, dd which was due, about 
»cven hundred dullars, but, thai he had made provision for the 
j>ayment of that mortgage, by nay of Samuel H. Holley, 
:igainst whom, and his brother, John D. Holly, he held notes 
to that amount, and that Holly was to pay the money over to 
Hunt, in discharge of that mortgage : We agreed to take secu- 
rity, on that farm, provided Holly would agree to pay the 
Hunt mortgage ; we accordingly went, with Russell, to see 
Holly; we found him riding away, the subject was named lo 
him, he said that Russell held a note against him, and that 
ihere would be five, or six, hundred dollars due Russell, but 
there was an account between him and Russell, on which some- 
ihing was due to him, which must be deducted from those notes, 
ihal he could not iben stay to adjust it ; Russell wished Holly 
to engage to pay to Hunt, on his mortgage, the amouut due on 
his notes, so that he could make to Skelding & Co. security on 
iliat farm, and agreed that, lAal should be considered payment 
to him on the notes ; Holly engaged that he would pay to Hunt, 
except the balance that might be deducted. It was then agreed 
that Holly should pay to Hunt, to be applied in discharge of 
H.int'j m ortgage, (reserving the balance that might be due on 
settlement,) the amoi^nt of notes Ruasel held against him; and 
upon Holly's promising that the balance to be deducted should 
not reduce the note more than a certain sum, 1 think forty dol- 
lars, and promising to pay the remainder to Hunt on Hunt's 
mortgage ; Skelding & Co. agreed to lake a mortgage of the 
farm, from Russell, and give him time of payment, and accord- 
ingly did take the mortgage ; Holly paid to Hunt <S580,50, 
being the amount due on the note Russell held against him ; 
he borrowed the money of Skelding Si Co. to enable him to do 
this, and gave Skejding &l Co. his receipt for the same. Hunt 
sued his mortgage, and took a decree, for the balance due, atler 
deducting what Holly bad paid him. SI elding & Co. paid the 
sura, contained in the decree, to ihc Cleik of the Court, and 
feTCcloscd his mortgage, against Russell, on which was due, 
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Ist January I 1818, |2353,76, and sold the farm for ^S0Q9c 
Notice was given, by Lie wis, to Holly, March 39, 1817, and 
before payment, by Holly, to Hunt." 

This evidence was objected to, by the plaintiff, and admitted 
by the Judge. 

Verdict for defendant, and motion for new trial, founded on 
exceptions to the opinion of the Judge. 

In support of the motion, it was contended ; That the agreer. 
ment was to pay the twUj and implies that the note was to be 
delivered to Skeldmg & Co. and to be paid to them, in case they 
held the note ; the promise did not attach lo them, unless they 
procured the note ; as a promise to accept a bill of exchange, 
is not binding, unless a bill be actually drawn and presented ; 
the moment Holly found that neither Skelding & Co. or Hunt^ 
held the note, he was exonerated fnun the agreement, and 
stood accountable to any bona fide holder of the note. 

2. As the agreeiQent was, to pay the fio<e, if it was not paid, 
when it fell due, the agreement was at an end. 

3. Skelding & Co. leaving the note, in the possession of 
Russell, was a gross fraud upon innocent endorsees. 

Conlfta. That the plaint i^ received the note from Russell, 
subject to all equitable defences, existing at the time of the 
transfer, as against Russell. In this State, an endorsee takes 
every note, upon the credit of the endorser, and upon his alone. 

2. The contract, given in evidence, as made between Holly, 
the defendant, Russell, and Skelding & Co^ was a valid con* 
tract, in law, binding upon Russell and the defendant, and i^ 
therefore a good defence to the action. It is binding upon 
Russell, for the creditors, Skelding & Co. forbearing to sue, 
and giving time to Russell, upon the security offered, was a 
sufficient consideration to support his undertaking ; it was 
binding upon the defendant, for the same reason. If Holly 
was bound, by his undertaking, to Skelding Co. it constituted 
a valid defence, against Russell, before the endorsement of the 
fote, in question, and, of course, against Lewis, afterwards. 

3, It js contended, that possession of the note, by Russelj^ 
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after the agreenaient, in question, was fraudulent, as againsL 
Li^wis ; we answer, this was not a general assignmenl, but ihc 
property and interest, in the noLe, remained in Russell, sub- 
ject to the contract ; this possession atTords no presumptioiiy 
that ihere was no off-sett, nor ihnt the payee has not drawn on 
the maker, for the amount, nor that there has been no agree- 
ment, subsequent to the date of the note, as lo the mode ot 
payment ; there was no person to whom Russell coukl deliver 
the note ; Skeltliug & Co. were not to receive the money, and 
Hunt had no interest in the note or agi'eement. 

Opinion of the Court. 1. The agreement between Holly, 
Russell, and Sfcelding &t. Co. was not predicated upon any sup- 
posed transfer of the note, but upon a distinct consideration ; 
by this contract, Holly agreed to pay a certain sum, he owed 
to Russell, on this note, to Hunt, to apply on his mortgage, 
and by this agreement of Holly, Skelding & Co. were induced 
to give further time of payment, and accept security, which 
they otherwise would not have accepted ; the promise was 
for their benefit. 

2. This contract could not be discharged, without the con- 
sent of Skelding & Co. or actual payment to Hunt, on his 
mortgage, either by Russell, or defendant ; non-payment, ac- 
cording to the terms of the note, could not put an end to the 
agreement, or discharge Holly from his liability to Skelding 
&Co. 

3i While this liability, to Skelding & Co. existed, nO action 
could be maintained, on the note, by Russell ; and, as this tin- 
bilily, alone, constituted a good defence, against Russell, it 
would, also, against an endorsee. 

4. The possession of the note, by Russell, could not, in this 
case, be considered a fraud, in Skelding & Co. upon endorsees, 
the sum due on the note was not ascertained, and the soney 
was not to be paid to Skelding ii Co. 

Judgment— ^F or defendants. 



SOS i^ROPRIlSTORS^ &c. 

J^eeDischarge .1, 2, 3. Evidence 4, 14. Ex. and Ad. id- 
Notice 2. Town Treasurer. Patent Right. Pledge. TruAi 
tde Action. ^ 



PROPRIETORS— See Division 3. New Trial 6. 
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FDRCHASER. 

» 

JVo. 1. 
ftor againtt WRIGHT ET Ati. WtMngton, lltT. 

A convejraoce from A« to B. fraudulcDt and void, as against creditors, shall ii6t defeat' 
tin title of a snbeeqifeRt boM fide poTchaier, witlMMt Dotiee dt tte IMi^ 

IN this cas6, the President, Directors) ic Co. q£ the Var^ 
mont State Bank, attached the whole township of Mbntpeiier; 
as the property of Gove, and oUiers, and sold the Stoi«, in 
question, to the plaintijOT, as the pi*op«Piy of Gove, on the ex** 
ecution § prior to the attachment, Gove had deeded the stor^ 
to one Langdon, which conveyance was probably fraudulent^ 
and afterwards, and before the levy of the exec^ticin, Langilott 
had deeded to Gove, andOove had deeded, to defendants wh^ 
were bona fide purchasers* 

The Couit decided, the attachment of a wboie township/ 
tbough good, to hold the property which was e^arenilif th€f 
property of Gove, was not n^ice to the defendants that ike 
planiti& intended to contest the right of Langdoi^ to this paiw 
ticiilar piece of property, to wit, the store in questicMi ; n^ 
would the conveyance of Langdon to Gove, after the attachf* 
ment, as aforesaid, enure to the benefit of the attaching credi- 
tor ; ahhough, if Gove bad sold the store to the President, Sic. 
and afterwards purchased it of Langdon, Gove, and all per- 



533ris claiming under him might be estopped from coDtesting the 

title of the Preaideiit, &c. 

L Chifuin. Esq. Id tbis cue Wrlglit n^trsclcd 
it was agreed lliat Linfdnn ilimiltl i'cleB<e tn Gove 
} Ihat Ouve vaf a mere tiiilrilminf,ai will eppeat 



M. 2. 

ATWAfBR dsainif SEYMOUR. ^ddUon, iBlB. 

WHERE i.. mortEsen land to B. and the debt it paid ai it falli dae, but the moit* 
gage ii DOtditcbarged on record, and afterward) k. iDarI|iajree to C. : A. ajid B. thea 
/ramfulentl; procure H fot'eclaiure af (he mortgBEe to B, eo tliatB.'i title on record ap- 
pean Tair ; aftemarda D. pnrchain hna Jldi tinder the title of B. 
H-ld-That D. ihall hold the lanl agaiost C. 

C^SE slated. James Seamen, being seized in fee, on the 
1 1 th day of April, 1 809, sold, and by deed of that date legally 
authenticated, to which reference is to be had for description 
of the premises, conveyed to Lyman Clark and Russell Clark a 
certain piece or parcel of land, in Middlebury, in the county of 
Addison, and for the purchase money, the consideration thereof, 
the said L. Si R. Clark, made to said Seamen their two several 
notes of hand of the same date, payable in horses, to be deliver- 
ed in Hubbardton, one note payable on the first day of October 
•{then) next, October, 1806, the other payable on the 20th day 
of May, 1807, and as collateral security, the said Clarks exe- 
cuted to Seaman a mortgage deed of the premises, of the saaie 
date, conditioned to be void on the payment of aaid note, ac- 
cording to *he tenor of the same respectively, which mortgage 
deed was at the same titne legally authenticated by acknowl- 
edgement and record ; the said notes were regularly paid as 
they fell due, and were taken up by said Clarks and cancelled, 
but the mortgage was not cancelled or any discharge thereup- 
on made or given : On the 3l3t of August, A. D. 1307, the 
said Clarks by an absolute deed conveyed the same properly 
to Jeremiah Atwater, the present plaintiff, for the consideration, 
as expressed, of twelve hundred dollars, but which was in- 
rendcd as security foe a less sum, before that time lent and 
JO 
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advanced to the said Clarks by the said {^Idihtiff, said liasl 
mentiotted deed was at the same time d^ily Acknowledged and 
recorded : On the first day of August, 1809, the plaiiuii' ez- 
ecuted a writing to said Clarks thereby acknowledging that 
said deed was given for securing the re-payment of tb6 mon^^ 
so lent by him to the said Chiirs, being the sum of seven hund- 
red dollars, and promising on there-payment of the same with 
interest, on the first, day of January (then) next, to reconvey 
the premises to the said Clark ; no part of said sum was paid. 
The plaintiflPs deed, by reasoii of the said writing given to the 
Clarks, as aforesaid, being considered in the nature of a mort- 
gage, at the Jatiuary term of the Supreme Court for Addison 
County, 181 0, he filed a bill in Chancery to foreclose the equity 
of redemption thereon, and obtained a decree of foreclosure, if 
the money found due should not be paid by the first day of 
June, 1811 ; the money was not paid and the decree of fore- 
closure took efiect. 

Soon after (he purchase by the Clarks of Seaman, in 1806, 
Jessie Spencer look the premises and went to reside thereon, . 
and Lynnan Clark resided with him in his (Spcncer*s) family, 
so long as he the said Lyman resided in Middlebury. 

On the 19th day of December, A. D* 1810^ said JaiAes S'ea- 
ihen by deed of that date conveyed all hi« right, title and inter- 
est in the premises to the said Spencer, expressed to be for the 
consideration of eighteen hundred dollars, but in fact for some 
small or no consideration pa:id by Spencer, who had also a per- 
sonal knowledge of the full payment made as aforesaid, by the 
Clarks to the said Seaman, as well as of Atwater^s claim ; this 
last khentiobed deed from Seaman to Spencer was acknowledg- 
ed but not then recorded. 

At the term of the Supreme Court for Addison County, 
January, IBll, a bill was filed in Seaman^s name against the 
Clarks, to foreclose their diortgage to Seaman, and a decree 
obtained for a foreclosure, if the money, which on the shewing 
appeared to be still due, should not be paid by the second Mon- 
day of January, 1819L 
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The money was not paid, and accordingly ihc foreclosure 
took effect against the Clarks. 

After said deci'ee, on the 23d January, 18H, ibe ileed ffoni 
Seaman to Spencer, as aCoiesaid, was recorded in the proper 
ofl[ice. 

To shew a sum due on Seaman's mortgage, a note was pro 
diicej lo the Court, in the hand writing of Lyman Clark, one 
of the mortgagors, of the same tenor and daio with one of the 
notes so paid and taken up, as before stated. 

Sometime in the year 1610, Lyman Clark went from Mid- 
dlebury to reside elsewhere, leaving .the said Jesse Spencer in 
possession of the premises; nor ius citlicr the said Lyman 
Clark or Russell Ciark had, since tiiat time, any concern in the 
premises, the said Spencer acting as Ihe ownflf; and others 
holding or claiming under him, continued jn the undisturbed 
possession of the premises, until tin; death of Spencer, which 
happened sooie time in the month of ■ •• ; 1816, and before 
the plaintiEPs action. 

On the 33d day of February, 1614, Horatio Seymour, one 
■ .pi the defendants, without any notice of the payment made by 
the Clarks to Seaman, on his morlgage, or of any fraud or col- 
lusion between the said Spencer, Seaman, and Clark, or any of 
them, ill that respect, bonajide and for a valuable consideration 
of three hundred and sixty-eight doliar?;, by him therefor pyid 
to Spencer, in his life time, purchased of him, the said Spen- 
cer, and Spencer, by good deed of conveyance well aulhejiU- 
cated, sold and convey-ed to him, said Seymour, all that part of 
the premises described in the plaintiff's declaration, and not 
disclaimed by the plea ; by virtue of which said last mentioned 
conveyance, he, the said Seymour, entered into posseasioii 
thereof, and ever since hath continued in peacable poss^stoo 
thereof. 

Although the said Seymour had no knowledge of tke pay- 
ment of Seaman's mortgage, he knew of the plainliif's deed 
from Lyman and Russell Clark. 

Now if the Court be of opinion that tbe ptaintif ott^hi, in 
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law, to recover, Judgment to be entered for plaintiff, otherwise 9 
Judgment for defendant. 

For the plaintiff it was contended by Starr and i>. Chipman^ 
That on payment of the notes, the legal interest of Seaman 
T^as at an end, and that a title under a mortgage is liable to be 
defeated, by shewing payment of the debt for which the land 
was mortgaged, and the Court will presume that an old mort- 
gage is paid. Powell on Mortgages 138. 2 Burr 979. 

True it is, that on record there appeared to be a good title in 
Seaman, bat Uie Court are not bound to consider the record 
conclusive, but may set aside any deed, though intermediate 
for fraud. 

As the mortgage to Seaman was paid, he liad no interest an4 
could convey none to Spencer, consequently nothing passed ta 
defendant Seymour* • 

Under the Statute of Elizabeth, a bona fide purchaser with- 
out notice of fraud, may obtain a better title than the seller, 
had, but such purchaser is saved by the proviso to the English 
Statute in favor of bona fide purchasers, without notice of fraud*^ 
, Our Statute has no such proviso, or saving clause, in favor ^ ' 
of such boQa fide purchasers. 

Our Legislature intended to make our Statute different from 
the British, and to be more severe s^ainst fraud. 

Our Statute has declared the fraudulent conveyance voidy and 
the Court are not at liberty to vary it, or to supply a proviso 
by constmction. 

A subsequent conyeyance cannot be valid without an express 
proviso in the Statute. 

The fraud is extrinsic, and from its nature must be unknown 
to the purchaser. He, therefore, must run the risque of such 
frauds* 

The plaintiff had no means to compel a discharge of the 
mortgage to Seaman. 

Ckmtr^k^ For defendant Phtlps and JV. Chipn^an : The iQort- 
gage from Clark to Seamen was originally bona fide, but the^ 
foreclosure fraudulent. \ 
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There is no distinction betvrcen a fraudulent foreclosure and 
a fraudulent conveyance. 

The defendant as bona Jidc purchaser, without notice, can 
told against the plaintiff. If the purchaser has no notice he 
is not affected by the fraud. 

tn Great Britain mortgages are a mere pocket security for 
money, even, generally, a mere chatlt-l interest ; they have no 
mode of recording to caution purchasers, 

Our Statute hag provided a system of recording that saves 
(he notoriety of livery ofseijiii. A moWgagc must be made 
notorious in the same manner as ether deeds. 

It is the duly of the vendee to see that the deeds to the ven- 
dor are recorded ; and the creditor ought to pursue the prop- 
erty while in the hands of fraudulent grantee. Our whole 
Statute recognizes the principle that such purchasf's as ours 
arc valid, as it has made provision to secure the grantee against 
them. As the grantee can compel an acknowledgement of a deed, 
so a mortgagor may compel a discharge of the mortgage by 
the mortgagee, and it is the business of the purchaser from the 
mortgagor to see that such discharge is entered on record. It 
is the very object of this recording to secure him against a sub- 
sequent act of the mortgagee. 

The British Statute stands distinct by itself and has two ob- 
jects, to set aside fraudulent conveyances, and protect bona 
fide purchasers. 

Our Statute is connected ^ilh the Statute providing for no- 
toriety of conveyances by recording, the object of which is to 
provide a sate, easy, and notorious mode of conveying real 
estate. 

Neglect in registering a conveyance operates as a fraud on 
■m innocent second purchaser, and the person so neglecting 
shall be punished with the loss of his interest. 

The plaintiff took his deed with full knowledge of the mort- 
gage to Seaman, and it was his duty to sec it cancelled, that 
^e miglit be safe, and that olhem might not be deceived, 



PH <^I TAM, ftc, 

Wbea (^eSandaiit piirchased t^re was ,eyery appearancr of 
a good title, and he had no means of knowiog to the contrary* 

The Court are at liberty to adopt our construction ol the 
S(!atute« It is only by constrvction that the first deed on rec<- 
ord shall hold, where there is a prior deed, but recorded after- 
irardfi* 

Opinion of the Court. TThe .title which Seymour purchased 
from Spencer was, on record, a coooplete title^^ and he could 
Boi be afiecled by 4be latent ira^, but ^ plaintiff's suffering 
ibat title to Ataod an apparent good title on record, pperated as 
a fraud upon strangers, aud )ie shall mffef the consequence of 
Us own ii«glectt A Judgment for tb0 plaiat^ff would open the 
door to gpreater fivauds than the Statute was intended to prevent, 
as a purchaser might permit an app^r^qt good title to etand 
npon the rec(>fd uotilit parsed to bqpa fi(}e purchasers and then 
defeat it, and so dcis^roy the benefit of the recording sy stein. 
A pMTfshaser could jnever, by any dUigence, be safe* 

Jn^l^miM^^That defendai;^ h not guilty. 

QUI TAM — See Jurisdiction d. Abatement }<Pt 

R. 

RECEIPTOR— See Notke I. 

RECOGNIZANCE. 
▲iiCRrraoi7& CakdmM, iai«. 

ACTION of debt lies on a recognizance taken by a Judge, 
(according to the Statute,} on issuing an audita querela, ihovij^h 
the recognizance had not been returned into Court. 

See T'orfeiture 2. Jurisdiction I . 
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REFEREES* 

JVo. 1. 

JKWELTj agaiiMI CATLIN. Franktin, ISIS. 

THIS cause had been referred, and at this time a report of 

tlie referees, in favor of the plaintiff, was offered for acceptance. 

Delcndant excepted on the gi-ound of the insufficiency of 

the declaration. 

The Court over-ruled the exception and rendered Judgment 
on the report. 



K1SBLBR againil BCIERS. Ckilltttdtn, 181G. 

REPORT of referees offered for acceptance. 

Exceptions — That the report was founded on mistake of the 
referees as to the principles of law, and that the referees had 
refused to order an assignment which was equi^ble. 

The Court decided, that they would not hear any excepticms 
to the report, other than such as shewed partial and corrupt 
Conduct in the referees. 

The repoi't was accepted and Jadgment rendered thereon-' 

See Executors and Administrators II. 



RELEASE— See DiBtribotioQ 3. 



REPLEVIN. 

Jfo. 1. 
TAGOABT agaiiut HART. Windham, ISlfi. 
AN action of replevin cannot be sustained as ai 
suit, to wit, to try the right of property. 



adversary 



SI6 REVIEW, &c* 

Jio. 2. 
RAXSTONi^fu^ STRONG. ITmdfor, ISld. 

A writ of replevin to replevy property Attached, issued to 
and served by a constable is void. 
See Bond. New Trial 2. 

REVIEW— See Appeal 1. Bail 6. Forfeiture % 

V 

REVOCATION— See Bail 2. Will. 

SALE AND DELIVERY- 

SVARTS AND BUTLBR ogatMt BUTLER £T AL. * Franklm, 181^ 

f A sale of lumber lying io Mlnkqw river, at different plMiefl, and an agreement hf 
the parchaaer to receive the lumber as it iies in the rirer, is an executed contract, and 
no other deliver^ is necessary to transfer the property to the vendee* 

The deatraction of part of the pr^erty^ by stranfcrs, after sach sale, does not ef • 
ane the porehaser from the payment. 

WRIT of Error, founded on bill of exceptions allowed by 
the Judges of Franklin County Court, 

The defendant in error, (plaintiiTs below) declared in assump^ 
Bit : That whereas the said plaintiffs, on the 16th day of Octo- 
ber, 1816, owned a large quantity of white pine masts and bow- 
sprits, to wit, forty-one, then lying in Missisque river in the 
towns of Highgate and Swanton, in said County of Franklin, 
marked H. X« and the said defendants, at St. Albans, on the 
day and year last aforesaid, purchased of the plaintiffs the said 
forty-one sticks of white pine masts and bowsprits, as they lay 
in Missisque river, and promised to pay the said plaintiffs 
therefor the sum of twelve dollars and fifty cents, for each 
^ck of said, timber, excepting such sticks (if any there were) 
that were, at the time of making said contract, broken and 
rendered unfit for market, by geting on the rocks or otherwise 
rendered unfit for market, to be paid to the said plaintiffs or 
either of them, at the dwelling house of the said Roswell But- 
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ier, in St. Alhans, on, the. first day of September, 1817 ; aver- 
ment that said forty-one sticks were unbroken, Sic. 

3d count, for goods sold and delivecc^. 
: \PUa — Non assumpsit* 

Verdict and Judgment' for plainlifls. 

On the trial the defendants contended, that,'by the contract 
set forth in the declaration, the defen.-Janta were liable to, pay 
for no more timber than they actually received, and offered 
evidence, to show that they received but ten sticks of the. tim- 
ber mentionodJn the contract. Tiiis evidence was excluded 
by the Court. 

The defendants then ofTcced to shew, , that, in the spring of 
1817, before tlic timber was reccivedby. the defendants, a share 
of said limber was destroyed by certain persons, without the 
privity or consent of ihe defendants. Tliia evidence \(as ex- 
cluded by the Court. 

The defendants were permitted tosheiv the quality and quan- 
tity of the timber which plaintilTs had in the river, at the time 
of the contract, and tKat instead of forty-one sticks there were 
but ten sticks which they couW have received. 

Errors assigned .- 

J. Insufficiency of the declaration. 

2. The exclusion of the evidence. 

For the plaintiff in error, Royct contended : That the con- 
Itact declared on, was executory to buy and receive at a fixed 
price; that the property of the timber not actually received 
by plaintiffs in error, still remains in defendants in error, and 
at their risque as to the acts of God, or of strangers, and that 
defendants could recover for no more timber than was actually 
received by plaintiffs, or at moat, foe tliat wl^i^h^hey '■P'^W ^^^' 
sonably have taken possession of. 

Contra. Swift: That as the promise, by the plaintiffs in 

error, was to pay for the sticks of,. timber t})Pt-lhfio_l3y,iiiJtfia- 

sisque river, and to take them there 5 a delivery of the timber 

was not necessary, nor Was it competent for the plaintiffs in 

2 D 
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^rror to prove tbat the timber was taken by tr^spasse^sy aftei^ 
the contract was made. 

By the Court* The purchase of the timber lying in Misiis- 
que rhrer at different places, and the agreement to receive the 
timber as it lay in the river, was an execiHed contract, a sale 
which placed the property at the disposal and risque of 
the plaintiffs in errdk' ; the whole agreement taken together^ 
and die sUoatibn df die {Property, did not require any other de- 
livery to transfer the property, and the plaiotifi in error were 
liable, by the contract, to pay for all the sticks of timber which 
actually lay in the river, and they could have taken possession 
of at the tioife of making the contract. 

As the sale was c(»nptete the subsequent acts of trespassers 
could not excuse the purchasers from the payment. 

Judgment — There is no error, and Judgment of County 
Court affirmed. 

SCI£NT£R--See traud. 



SCIRE FACUa 

lUfiMDBBB OF WINDHAM COUNTY agaiMt ERWW. 

u isil 



SCIRE Facias will not lie before the County Court upon a 
recognizance taken by a Justice of the Peace, for the appear* 
ance of the respondent from day to day, before said Justice. 
The action must be debt. 



SEQURITY-See Pledge. 
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SEIZURE— ^e Cotademnatioq. 
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SERVICE. . 

HALB <i;3ins( M'LAUGHl.lN. Oraage.tm. 
A writ will not abate, ^rveJ by a deputy sheriff, where Ittft 
sheriff had been committed ip Jai!, was released from his cpn- 
finemenl, bad procured a certificate from a Judge of the County 
Court of bis discharge, and the same recorded according to 
law, and had obtained the keys from tb£ high baililT; though 
the certjficaie had not been dilivered to the high bailiff. 

See Abatement 2, 9. Pauper Cases 6, 10. Poor Debtor 1. 

SET-OFF. 

Ab. 1. 

HATNB8 agaittit WHITE. Mdhm, 1090. 

in an Bcliao on ■ ncgstiable nole, cndonee agairut miker, endontd and tiled belbc^ 
ths Sl^'ue of IgiS, coneeming pleading in oS-xl the dtfendEint canaot plead in <A. 
tet data»ia for breach of a covenjnt of warranty in a deed fifinted by (lie ori^oai 
piyea* 

THIS was an action on a promissory note, given by defend- 
ant to one Philip Haynes, and by him endorsed to the plaintiff. 
The defendant originally pkaded a set-off of a demSnd against 
the said Philip for a breach of tlie covenant against ioctiRi- 
brances, in a deed of conveyance ; to this pies tte plaintiff 
demurred. 

At the January terca of the Court, 1818, judgment was ren- 
dered for the plaintiff, on the demurrer, on the ground that the 
defendant's claim was not the proper subject of a set-off, and 
the cause continued July term, 1818, for trial upon the genera! 
issue, 

A verdict was returned for plaintiff, and the cause reviewed. 

In Kovember, 1S18, the Legislature of this State passed an 
Act extending the right of set-off to all cases of contract. The 
defendant then pleaded de novo, a set-off of the same claim, 

:tion of t 
■ad ^Is! 
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and added another count on asimHift* covenant executed by the 
6aid Philip, 

The plaintiff demurred as before, and defendant joined in 
deinurrer. 

in support of the demiir/ef, Pie1p$\ for plaintiS; insistedf z 
That the demand of the d<&fendant against I^ilip tifaynes, is 
not properly pleaded in off-set \ it Was' riot at tlic time oF Hi^ 
commencement of plaiatiff's action, and of course Was not at: 
the time of the endo^se^ie'nt, a proper subject of set-off to fhcr 
note. 

1. Uncertain damages arisirig' fropi a breach of coyenant, 
are not pleadable in off-set; under A* flnglish Statute, wbicb 
is similar to ours. Hawlet v. Strickland, Cowp* 5p8« Win- 
gatt V. Wales, 6 T. R. 488. ?Burr 1024. 

It has been so decided in- fKe United Sfateaf' Courts. Wirt" 
cliei^ter v, Hackley, 2 erarich 344. 

And iri Ne w- Yof k. 2 Johnsoti 1 SO; 

And in this State. Rollins v. Walker, Chittenden Co. 1815 : 
and in this case, January term, 161'8« 

i. It is insisted that the Act jiabsed Nov. ri> 1 8t8y dpes^not 
alffect the plaintiff's i^igbt of afJtipA,- it haviDgr accf u^ befor^ 
the law tras enacted \ for, 

1. It is a general rule that all Statute laivli ac^pros^etiyelj^ 
and not retro-actiyely to divest a vested right. 1 Bla. Com. 
45. 4Burt'2463. 

2. T6 give an Act that opera!tioil would render it as ub^sf 
as to expost facto law. Fletcher t. Peck, fi Pr^nch 87*. 

S. It \i^6uld render it ^ law impairing thef obligation of con- 
tracts, invalidating a contract which ^as valid when made. 

4. It is ni>t a declaratory la#, for d declaratory S^tattfte is On0 
which declares what th« comthon /dp Is, not ooe which re- 
lates the construction of a! former Statute. 1 Black. Co»i 86. 

5. The Legti^lafture has not the poi^ei^ of eonstrutng- laws. 
Bac. Abr. Tit. Statute H. Ogden v. Blackledge, 2 Cranc;^ 
p%^ Cohstitutidh of Vcihiii^ifit, f*'efl'6li 6. 
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4imii it'is ad esislllishiid rule tKat a StatutET^all notbeiriadc,' 
hy doiTStriictiotir to operate rotro^actively so as toafffioti a vest- 
ed righr. 

linally. A pleai in of^act relatfe^'to thfe-cbannencemcint' ot 
the action'; it^ thereforie, the defeniiaai^s dem3nd'waKDot,,at 
that time, ]M<o)^f td be pleaded in ofT-set, it i&inot aow. Er^-' 
ans V. Prosper, 3 Term Rep. 186. 

Contra. Chipma/n and Se>fm&ur, for defrndtnts inmted ; 
That by the 92d section of the Judiciary Act, passed March, 
1797, he had a right tq plead this matter in off-set ; that this 
Statute is materially different from the English Statute of off-set; 
that the construction given to (he English Statute of off-sett is 
not applicable to this Statute, and that suth had been the decis- 
ions of the Supreme Pourt uponthie' Stiltutei for a oonrse of years 
up to 1817, when a different conSteuction. was given to this Stat- 
ute by the Supreme Coui^t ^ tbat-tbe Legislature, by an Act pas- 
sed Nov. 11, 1818, have settled thoconetructionof this Act, and 
determined that the construction given it for a course of years, 
by the Supreme Court, was the correct construction ; and, that 
the matter contained in the defendant's plea, is proper matter 
to be pleaded in off-set, under the 93d seetion of the Judiciary 
Act. See Laws passsed October session, I81B, page 75* 

This Act only affects the remedjy and mode of adjusting lh« 
mutual claims, but does not affect the ri^h^i 

All Statutes of set-off relate to prior contracts as well as those 
subsequent. The Statue making notes negotiable, afli;cled notes 
executed prior, as well as those after the passing the Act ; al- 
so, the Statute allowing certain notes to be plead in off-set, on- 
ly after notice. 

Opinion of the Court : 

J. The Court will not depart from the decision of this ques- 
tion, made in 1818, supported by the previous decision, m the 
case of Rollins v. Walker. 

3. The Court consider the case is different from a suit in fa- 
vor of payee against the maker of the noie ; in such case the 
Statute of 1518, would not affect the ri^kt ol the parties, but 
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ooly die remedjjTi and node of adjtmtkig Ae mutual claims ^ 
But, in the present case, before the passing of that Act, the 
plaintiff had acquired a vested right in the note ; a contract 
existed that defendant should pay to the plaintiff the amouot: 
of the note^free from any claim against the original payee, of 
the nature aet> forth in ihe plea in off-set. The Staiute capcpf 
be construed to divest this right or affect this contract* 
. Judgment'^ThBt plea in off-set is insufficient. . 



a 

AOIiUm H^t WALKE& CSUUeiNlni, iai5. 

DAMAGES for not building a house according to contract, 
cannot be off-set, under the Statute. Money voluntarily paid 
upon a note, given in consideration of a contract to build a house 
which has not been performed, cannot be recovered back in an 
action /or money had and received. 



OTKR ngaiMt BITBmCT. AuOandf, 1817. 

WHEN a declaration is filed on book, under the Statute of 
off-set, the amount of debt, reported by auditors, only^ is to be 
plead in off-^set, and all costs are taxed against the party in ar* 
rear. 

See Execution 2. 

SHERIFF— See Audita Querela 3. Bail Bond 3. Evi- 
dence 16, 18. Insanity. Pauper Cases 4. Service. 

STATES OF THE UNION— Their acts how considered, 
See Bankruptcy 1. Executors and Administrators 1^%^- 
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STATUTES, iPECISIONS UPON. 

JVb. U 
SAVilGE figain$i TULIjAR. FrankHn^ 1816. 

In the 5th section <4 the Act mate effectually to prevent 
trespasses, in divers cases, the word wilfiJhf is not to be con* 
strued as synooimous with t^luntarily^ but implies a tort or 
wrong, 

Mo* 2. 

TRUSTEES OF ORANGE COVNTT GRAMMAR SCHOOL 

agaimt 
IM3BGE. Orange nrr, 

^THB Act of 1813, appropriating the jrents of grammar 
ftchool lands, in Barre, to the county grammar school, at Mont- 
pelier, is not unconstitutional, but is consistent with the first 
provision in the Act of 1806, appropriating the same lands to 
Orange county grammar school. 

Condemnation 1. Costs. Ejectment 4. Ex. and Ad. 13. 
Highways 1 . Indictment 1 , 3. Marriage. Pauper Cases 1 1 . 
Pleas and Pleadings 7. Set-off 1. 



SURVlVOR-^ee Insolvent Estate 1 . 
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TENANTS IN COMMON— See Division 1. 



TENANTS AT WILlr-See Trespass 3, 



TENDER. 



M>GONNBL ivotntf BAIX. AWteui, 18M, 
^raSftS »Bottw payable in colhttwt»tM*»«t»<i«MW<(tl*«en»rt^<jB«lfc 
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note, proof th^t |l|B^|09Hipoi'«4|«i,i«t/||i4t|«iefuid^Me|pf<^ (itr tlU» 

^yment thereof the property oo bandf and that be oad prepared the tame for the paj- 
meot of the note, is not raffident evidep^pf.Uie folfilment of the contract 

THIS was .an action_on note, ^follows : 

^^ Clarendon. JVbt>. 5, 1816. 
<*Fof value received I promise to pay William liPConnel^ 
one two horse waggon, to be #611 inade and ironed, to be jrorth 
isixty dollars, by the 15th ddiy of April next, to be delivered at 
my store. 

^*CALEB Mall." 

ft 

plea — ^Non assumpsit, 

Osi.ihe ,ivh\yAt .S^pXemiher tei:i]^,,iaX9,,the4efenda,nt /jffered 
to prove, that at the time ^md^^place mentioned in the note, for 
the payment thereof,tl»e i4ciieiidaDftf^£al£i waggon ready to be 
delivered toa^plfLintiff^reeable,^ therternw,afo?es^. • 

,PWnliff ,otjected, jhwt . the ,eviden<?e ik^^ i.a(}ffiitjt^4 jtv , t^e 

. . Tl>e^jdefcjwiaDt,thf;^jjave te 

specified in the note*, for the pi^y^^nt4b!^^Qf,vMe,.)»2^d,j^tpl)^fe 
stQr€^inrClar^on,;tw;o,W^ggOPS, Q^e;<rf w^if;h;fce ,J^||i%de 
fpr 4Jbie.vpui^3e:^f paying. «^id Bote* - 

The Judge charged the 7^iy,jb^t ifTtljeyiQU^d, rftqto.^lie 
evidence, that the defendant had the property, i. e. the wag-' 
gon ready, on the day, and at the place mentioned in the note, 
for the delivery thereof, ^awd-Af the descriptien-speieJftea, it 
would amount to a fulfilment.ofjthe contract on his part, unless 
the plaintiff had shewn a sub$e|q[uent demand, and an unreadi- 
ness on the part of the defendant, to deliver the same. And 
that it was uiuieQe4lMyjfoit]^4£C«Gl^ 
ed out the waggon at the placfe, and on the day mentioned in 
the note^ and caused the same to be appraised to the plaintiff. 

Verdict for defeifdatit; ■^'"'' - . -> .. 

Motion for new trial, found^d-on exceptions to the opinion 
and charge of the Judges . . « • < 

In support of the motion, plaintiff contended : That in 2[11 
contracts foilhe payment#r'deliv^ry^6f any Spetlfikior partic- 
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-liiac Jiiiclcs, it is incumbent on the persoa who is to make the 
payment or delivery, to perform the contract by delivering the 
particular articles at the place mentioned, if any place be fix- 
ed for the payment; and, that a mere readiness is not in any 
sense, a fulfilment of the contract ; that the articles or property 
must be so delivered as to become the property of the person 
to whom the payment is to be made ; and, that having "the 
property ready on the day, and at the place mentioned in the 
note for the delivery thereof, and of the description specified,'' 
would not amount to a fulfilment on the part of the defendant, 
as the Jury were charged ; but, would only prove an abiliti/ in 
(he defendant to perform the contract, without proving an inten- 
tion, or even an attempt to perform the same -, that it is the du- 
ty of all persons, making contracts, to perform the same if in 
their power, and it is clearly in the power of persons making 
contracts of the kind on which this suit is brought, to perform 
them, by delivering the pi-operiy at the place specified ; no pre- 
cedent act is required of the person to whom the payment is 
to be made, to enable the person contracting, to perform on his 
part. SJohnsonUg. 3 Johnson 474. Co. Lit. 207,310. 2 
Swift 403-4. 10 East 101, Thomas v. Evans. 

If the property is delivered according to the contract, or 
tendered, the contract is discharged, and the property belongs 
to the person to whom it is delivered, or tendered. 

In contracts for the payment of money, an actual offer, or 
tender of the money, must be made, and a mere readiness is 
not sufficient ; in that case, the person making the tender must 
temaip ready, at all times, to make the payment, and so plead, 
and bring the money into Court. 

If the law is as stated in the charge, this plaintiff, and all 
others in like circumstances, will be wholly without remedy. 
The Judgment will be a bar to any other action on the note; 
ihe waggon having been neither tendered or delivered, the 
plaintiff can have no claim on thai, but it still remains the 
property of the defendant. 

2 E 






2*26 TKKDEK. 

Contra* For defeadant : That in cases of contracts for tfac 
delivery of collateral articles^ at a certain time and place spe-^ 
cifi^, it is aUvays eompetent for the party bdund to deKver^ 
to Mieiitr that he was read^ at the time and place specified, to 
deliverj and that the opposite party was n6t preseat to receive* 
1 Cbitty SQ9. 1 Selwyn 1J7^ 128. * 

In cases where it is necessary for the plaintiif to deliver col- 
lateral articles, at a time snd place specified, in order to main- 
tain his action, be may shew that he was ready, at the lioie and 
place, to deliver, and that the defendant was-not present to re- 
ceive, and shall recover in the action, for the non-performanx^e 
on the part of the defendant, as clearly as though he had ]pro- 
ven the articles delivered to the deftudant, he being present, 
or that be had delivered them to thfc defendant^ he being pre-^ 
^-nt,' and refusingio receive them. 

In this case the plaintiff had paid for the waggon, and defend- 
ant had become obligated to deliver it, at the time and place 
mentioned ; the defendant may shew a p^formance, or a read^ 
iness to perform, ox^ his part, to prevent a recovery, precisely - 
in the same mamier^ and, by the same evidence, as the plain- 
tiff may svpport his action, in cases where performance on his 
part is required^ or the analogy of the law must be done away. 
4. Mass. Rep* 474, Robbins v. Lull. 1 Johnson 129. 

Judgment of the Court. The agreement declared upon, in 
this case, varies, in many respects, from a note for the payment 
of money ^ such note can be di^arged only by payment and 
receipt of the money by the person to whom the note is paya- 
ble 'i but this agreement may be discharged by the delivery of 
the property according to the terms of the contract. The ques- 
tion/ in this case, is, whether the evidence offered under the 
general issue^ was sufficient to shew a discharge t>f the con-^ 
tract-, the,.proiBii^sbc must perform. his i;ont|^c)^ as fai^.a^.iir 
practi<;able ; provipg.tbat he^wasoi/^ toperform^ could be xio 
evidence of his ^intentiojii to fulfil ; . proving that he haci mac]^ 
preparatious to M&i previous to the di(y, }s no Avidence of suclr 
intention to fulfil on the day. .The promissor, after a fulfilment 
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of his contract, is not bound to keep the property always ready, 
aa in case of a tender of money, he must therefore make siiclj 
thsignation of the article, on the day, and at the place of pay- 
ment, as will transfer Ike property to the promissee, and ena- 
ble him to pursue the property itself. The ciiarge of the 
.ludge upon the evidence was incorrect in this, "that if they 
found from the evidence, that the defendant had the property, 
i. e. the waggon, ready, on the day, and at the place mentioned 
in the note for the delivery thereof, and of the description spe- 
cified, it would amount to a fulfilment of the contract oa his 
liart." 

The case stated by defendant's couosel, is not aiialagoufi. 
■ In case of a muttial contract for the delivery of properly ou 
one part, and payment for the same on the other, the plaintilF 
may, by shewing a readiness no deliver the property on his 
pari, and refusal to receive and make payment on the. other, 
recover special damages for the breach of llie contract ; but, 
could he sue for, and receive the valtte of the goods or articles 
of property, which he was ready to deliver, but which wei'e- 
never transferred to the defendant ? Such a case would be anaU 
agous, (as in this case the defendant attempts to shew the pay- 
ment,) but no such case has been shewn. .; 
New trial granted. i ' , - i * n 
Williams for plaintiff. : ■ •' ".f, , t ■ ■,.»■»■ . _ 
ZMngdon and Pagt for defendant. . - ' • ■ • •;• • 1 » it * 



JOHN WOOD agiTttif JOSEPH BEBMAIV. FrmkliH. tB19. 

WHEKE H note is payable ic callitaral article!, an 4<i>i<uiil, aod ■ dNBipd i] uade, 
fromiiBor mubt deliver Ibe atliclei >o a> to fUce lliem at (hedispMa! of proqlsic?. 

Where s note ia payable tn collaleral articlei, at a time and place Eted, procoiisor 
must, at the time and place fixed, deiieoate titt orticleB be rASm in pa; meirt. 

ACTION on note of the following tenor : 

^'Fairfax, June 25, 1815. 
"For value received, 1 promise to pay John Wood, forty-five 
do liars, forty cents' worth of good, clear white pine lumber, 
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sucfaras floor piaitl^ clapboards, and other clear boards, delivz 
ered at some of the sav-mills, in Fairfax, ivfaen calkd on«— al- 
so, eighteen thouaaad good diort shingles, by the first of Jan- 
uary next, and two thousand feet of good merchantable white 
pine beards, on demand, all of which are to be delivered at one 
of the foliowing miUs, vis : paniel Wilkins% Wheat Beals', m 
iny own«> 

*«JDSEPH BEEMAN*'' 

PlB«^-»Non atsumpsit* 

On the trial the plaintiff fwored^ by a witaessv |hat he (wi^ 
ness) went with plaintiff to Fairfax, with teaps, alter boalrds^^-* 
they met deftmdant some distance* from fais hoQ»^» gf>tDg from 
home ; plaintiff informed defendant he was going after boarda, 
defendant said he eoold not go bad^ fast i:eque9<^ them to call 
on Us s^n, who was authorised to ant for him, and who urould. 
attend to the business. Plaintiff and witn^s proceeded, and 
called on defendant's son ; he went with themtp ih^ Pi^l, whtrcr 
they found some stuff, but not such as f^intiff was willing tG| 
take ; they went to Shepardson's, mill, where they found soma; 
stuff that would answer plaintMPb purpoae^ bnt GKiepardson re* 
fused to* let it go unless plaintiff would be vespoosiblef in case. 
defendant would not pay, as defendant'a son^ who acted ^ haa 
agent, appeared rather unwilling to do a^y act which should 
biikl fais father, die defendant, to the payment ; . that plaintiff 
did so become responsible, and he: and witness look each a 
load of boards. 

The Judge directed the Jury, that it w^s np<^ sufficient for de- 
fendant to shew there was lumber enough at the mills, unless it 
was also shewn that it belonged to defencbnt, and ^eady for the 
plaintiff, when called far ; and ftorthei*, ps defendant had con- 
stituted his son his a gent, he would be responsible for his con^ 
duct, and if, by extreme cautbn, the agent did not deliver the 
lumber agreeable to the contract, the defendant would be re^ 

sposil^* 

The defendant insi^ed thai the part of the contract payable 
in shingles was complied witb^ as there were shingles enough. 



TOWNS. n»- 

-.vhiWi might be had on the first day of January, in Fairfax, 
u'hicb amounted to a tender, and proved there were some shin- 
gles near the defendant's house, at thai time, but not the quan- 
tity specified in the contract. 

Ttic Judge directed the Jury, that it was requisite for the de- 
tendatit to prove that there were shingles enough, at that time, 
ready lo be delivered to plaintiff, at some place convenient for 
plaintiff to receive them ; and for defendant to shew a perform- 
ance of the contract on his part, be must shew such acts done 
by him, as would vest the property in the plaintiff. 

The defendant contended that ptolntifT could not recover on 
the whole contract, but only so much as bad become due in 
money. 

The Judge decided, diat as the whole contract was put in 
issue, by the pleadings, that the verdict would conclude the 
whole. 

Venlict foi' plaintiff. 

Defendant excepts, and moves for a new trial. 

By the Court : 

1 , As to the lumber to be delivered on demand, it was the 
duty of the defendant, when called on, to designate the place 
at which he would deliver the lumber, and to deliver it to the 
plaintiff; it does not appear that lumber, to answer the note, 
was offered at defendant's mill ; the offer at Shepardson's mill 
was no lender ; it did not place any lumber, tinconditionally, at 
the disposal of the plaintiff. 

2, The defendant could not fulfil the contract relative to the 
shingles, witlioul performing some act which would designate 
the particular shingles set apart for the satisfaction of the plain- 
tiff's demand ; merely having them on hand would not be suffi. 
rient. 

New trial not granted. , ^_ 



TOWNS— Sec Witness. Joinder 2. 
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TOWN TREASURER. . ♦ 

HINDS agahui STONB, TOWN TBEASURER. Bemungitk^ Iff #. 

AN action cannot be sustained by a town treasurer, as stich^ 
on a note of hand, given to him as town treasurer. 
See Evidence 5. ^ 



' ' ' y 



TRESPASS. •''' 

l^EONAQD agaitttl JUDO. Mduon^ 1616. 

< 

IN a lease of 999 years, of certain premiaes, with the priv- 
ilege of taking ^^all the rocks and stones on my land," the lessee 
is not liable for digging to any extent Sm' rocks, provided he 
does not wantonly, under a bare pretence, dig the land to t^e 
injury of the lessor. 



Jfo. 2. 
BROWN fl^attu^ BATBS. Orim^e, 1816. 

TENANT at will, may maintain tresspass for breaking down; 
e fence of his enclosure. 



the 



J{on 3.. 

STEEL ET AL. agatbui FISK BT AL. Orange, 1816. 

IN an action for breaking and entering a store, and carry- 
ing away goods, the defendant pleaded he was inspector of the 
customs ; and, as such^ he seized the goods, and the same were 
condemned in the District Court. 

9. As to the breaking and entering the store, he was inspect 
tor, &c. and obtained a wart^at from a Justice of the Peace, 
to him directed, as inspector, describing the goods as fellows)^ 
viz : ^'several bales of dry goods, calicoes, chintzes, &c. ^d 
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rjffter gowb, rtiires, and merchandize ;" to which plaintiffs de- 
murred. 

Decided by the Court. That the inspector was a sciziiig 
officer ; that the warrant was well directed to him as inspector; 
that the description in the warrant was sufficiently particular, 
:»nd that the plea? in bar were sulficient, 



Ab. 4. 
RICE againti HATBAVCAV. Franklin, 1316. 
IN an action of trespass, the premises are well described in 
the following words : "the close of the plaintiff, situate, lying 
and being in St. Albans." 

TRIAL. 

HINARD ^aitul HINAOD, WinStam, 1816. 

APPEAL from Judge of Probate. 

The sanity or insanity of the testator, as also fraud or cir- 
cumvention, in proving a will, may be tried by issue to the 
Jury, 

See New Trial. 

TRUSTEE ACTION. 

Ab. 1. 

SAFFORD COTTON, WOOLEN, AND LINEN COHFANS 

ogarFut 
BCLL, TRUSTEE OF PKESCOTT. Btnnington, 1818. 
THE Court witt Dot protnt ttie iotereil of aa aMignce of a note, not ae£Otiab!c 
Vf«iiM( an Btlacbing creditor, ia a truiICF suit. 

IN this case the trustee, in 1814, owed a debt, by note, to 
Prescolt, for 42 tons of ochre. Id December, 1815, the note 
vras sold to Abel and Lord, and notice given to Hull. After- 
wards, in June, 18!6, this suit was brought; the trustee dia- 
dos«d that about $ 1 50 remaiRed due or the note, and that Abel 
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and hoffd did iBform him that they held the note, bat not ( hi 
they were the ownen of the note, before the service of ih 
writ, in Ais suit : Afiel and Lord now move to be admitted t 
appear in dils suit, and protect theit equitable interest in th 
note, and to prove that they had given notice to Hull, that thej 
were the owners of the note, and that they had paid Prescot 
a valuable consideration, in lull, for the ilote. Evidence wat 
heard, subject to the opinion of the Court, upon the whole case ; 
the purchase and notice was proved. 

The Court decided. That they would not protect the inter- 
est of an assignee of a note, not negotiable, against an attach- 
ing creditor, in a trustee suit, and rendered 

/tiil|fm«nf— That the trustee is liable in this action. 



STRONG 0t9kut AhlMVi TRUSTHB OV flffil0ll0.' RuOand, 1819. 

THB piineipal debtor eaooot plead *'fltBt lie irat not » ooncealed or ^bfcooding 
debtor,** ia htr. 

THIS was an action brought in pursuance of the Act enti- 
tled ''An Actdurecting the proceedings against trustees of con- 
cealed or absconding debtors*" 

Strong, the principal debtor, pleaded in hdr — That at the 
coituaenceoient of. the presets suit, he was not a concealed or 
absconding debtor; Demurrer* 

In support of the demurrer, WUUxims and M. CSiipman ar- 

(^d : 

1 . That the trustee action is a remedy provided for the cred- 
itdr, extending, the r^htof attachoKeatto property inwAim^ asr 
well as that in posMtssiofii i Stat^ p. 241 • et Seq. 

% The Statute is a remedial one, and should be liberally and 
beiiteficlaUy elipounded* 

3. The trustee alone, is iatere&ted ia the questi0O, whe^r 
the property be regularly and lagaliy attached, and this ques- 
tion can be raised by the trustee enljfy for th^ action is ta pro- 
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ceod agaiast the principal debtor, whether the trustee be char* 
ge4 or hot* 1 Stat. p» 243, sec. 4, and p. 244, sec. 5, proviso. 

4. At any rate, the principal debtdr cannot plead this plea iii 
bar^ it must be pleaded iii abatement, if at all ; thii^ proceeding 
is analagbus to the British foreign attachment ; the action is 
founded partly on the Statutje and jjartly on the general act, the 
main action is the declaratioii against the principal debtor ; the 
process against the trustee is merely the mode of attaching the 
property ; a plea to the acticm is not whether the right action 
is brought, but to the cause of action, as connected with the 
plaintiff. Whether the defendant is exempt from arrest, or 
whether property, not liable to be attached, is attached, cannot 
be pleaded in abatement^ or bar, but the defendant may be dis- 
charged, or the attachment dissolved. Suppose the trustee 
discharge himseli^ why does not this abate the suit ? Because 
it does not affect the suit between the principal parties; 

Contra* C/(i^^.aR4 4foiif»ry ; 

Any fact which ^hjEJW? the .plaintiff's ac^ipa, could not be sus- 
tained, at the time it was commenced, may be pleaded in bar. 

Action is of tfate>9&ie iioport as $vit,4}t proceedings in a cause; 
any <lelence w.hioh shews tl^at the cokntingency which the law 
requires, to give the action, Jbas i^pt iiappened, may be plead- 
ed in bati 

This action is unknown at common law, and is entirely a 
creature of the Statute ; it can be maintained only in case the 
debtor has .^bscmded $ if the ptiaiatiff commences bis suit be- 
fore this event, the ;principal debtor qiay pl^a^d this plea in iaff 
jBbs it whpHy defeats the action^ 

By .the Court* - The principal debitor cannot plead this plea, 
either in bar or abatement, but can take advantage of the iact 
set up in the plea, only by motion to dismiss the procei^, as 
against the the trusiecj in.tjiie ^aUure p/.^i motipm j^o .dissolve an 

Juigmfini'^TbsA.fl^ in bsir is insiffficient. 

2.P 



S?S4 TRUSTEE ACTIOJJ. 

Jio* 3. 

.OAFFfCLD agaiiut ENOS ET AL. TRUSTEES OF TARK^H. * 

CaUdmiia, 1819. 

Plea — In abatement j by Parker — That he was not a conceaf- 
^d or absconding debtor. 

Judgment — That the plea is insufficient, and that dcfendanf 
anawier over in a better plea. 



JVb. 4, 

HUTCHtNSON agdimi LAMB AND tRACY, TkiysTEES. 

Windsor, 1819. 

k perton clsMniog daoiagrF, for a coavefsion of Uis property, is Dot a dtedUtr witJi- 
la the meaniDg of the Statute . 

THE plaintiff^ in this case, declared' against the principal 
debtor, in an action of trover. 

The trustees movef? to dismiss the suit, on the gvouiHl that 
the plaintiflf was not a creditor within the meaaitig. of the 
Statute, ..... 

In support of the motion. Marsh contended : 

That the parties do not stand in the relation of credUor and 
debtor; those terms imply an existing debt, and not a mere 
claim for damages, either for not fuIfiUing a special contract, 
or for a tort or trespass ; the absconding debtor could not 
plead in off-set, to such a declaration against him, and thus 
the trustee could not defend for lam, and crtdUors would be in- 
jtired. When the Legislature used the words creditor and debt^ 
ory it must be presumed they knew their meaning, and intended 
to exclude, actions of this kind, which are so uncertain in their 
nature. 4Ni 

CbfUra. Plaintiff contendeti : 

Thart the word creditor is not confined inerely to the payee of 
a contract, but as used in this Statute, means any person who 
Jias, against another, a just and legal claim to recover dama- 
ges in a civil suit. This is a remedial Statute : the mischiefs 
under tfa^ old'few, was, that where the body was concealed, or 
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absconded, and the property in the hands of trustees, a person 
having a Just and legal claim for damages, in an action of as- 
sumpsit, trover, or trespass, had no means^of obtaining satisfac- 
tion ; the remedy is by securing the property, placed in the 
hands of the trustees, by this action. 

Without thia construction of the word credUor, the remedy 
is too narrow for the mischief; a man, whose properly is for- 
cibly taken away, or tortiously converted, and the wrong-doer 
absconds, is as much entitled to remedy as if he had sold the 
property, and the purchaser had absconded, and even more. 
This construction can work no injury, either to the principal 
debtor, or to the trustee ; (Aeir rights and safety arc preserved. 
It was never doubted, but that a man, having a claim against 
the estate of a person deceased, for forcibly carrying away his 
property, might enforce that claim before commissioners ; yet, 
the word creditor is the only word in that Statute, imder which 
he can name himself, with regard to such claim. 

The Court decided : That the plaintiff's case did not come 
within the meaning and purview of the Statute, "directing the 
proceedings against the trustees of concealed or absconding 
debtors." 
Judgment — That the suit be dismissed with costs,. 



USE AND OCCUPATION— See Book 2. 



USURY. 

COLLINB, quifom, ogs'if BOBEBTS, Bmningtan, 181T. 

THE taking up of one security and giving another, is not 

such an extinguishment of the first contract, as the Statute of 

limitations will attach, and prevent a recovery for uswry where 

the declaration is founded on Xhsjirit contract^ and the usurious 
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money is proved to have been paid apon the last security : ill 
whole IS considered as one entire contract* 
Sec Jurisdiction 5. 



V. 

VARIANCE— See Ejectment 5. Evidence 7. 

TtillMONT 8TATK SANK ag^m CXiABK. AiUlahd, l^it. 

LANDS taken on execution, in favor pf the President and 
Directors of the Vermont State Bank, niay be sold on the exe- 
cution, by the officer ; the execution in this case, need not he 
recorded in the town clerk's office. 

t^ ■ 

VERpiCT— See ISyidence ?1 I^ew Trial 5, 6, 7, 8, 13. 
Ejectmeilt 6. 

« . * 

' VOLUNTARY PAYMENT-rSee Set-off 3. 

' 1 !• . » . i. • • 

w. 

WARNING—See Paopec Pawa 5, €1^ 7, &, 10. 

VJ^ ARRANT. 

ADMINISTRATOB QF FELLOWS aguinti TUTTLK £T AL. 

Jfranklm, 1815. 

UNDER the Statute, passed October, 178^, directing the 
treasurei;r to issue his warrant, agstinst the proprietors of cer- 
tain towns, to defray the expence of surveying \ it was neces* 
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oary that he should^ in his warrant, ifdine iHe persons, ai») die 
several sums by them to be paid* 
See Trespasti a. 



WARKAWTY. 

ADAMS & Co. agaihtt SIM^LS. JdHiM, 1816. 

DEFENDANT sold to the pfeintifl^ iky-hve barters of pork» 
and in the account of sales are these .words : ^^The said Sim* 
pie to be accountable for the quality and weight of the pork 
only.^^ It was decided that he was accountable in case the 
pork was not salted according to the usual custom. 



JVb. 2. 
MEEKER agi^inst DENISON* Addumi, 18S0. 

WHERG k, sold to B. a note, payable in cloth» and warranted tiie fame tolkdfabUi 
lifter the note fell due B. issuH a writ of attachment, obtained a judgment, andimied 
ad executioo agaiast the liittker of the note, whitb if nfdmed non est. K tnei A. dil 
the warrauty. A. offio'fl to prove that B. fold the note to C. before it feU due ; that 
when the suit was oommeneed on the note, the maker had fofllcient personal property, 
which A. offered to turn out on the attachment, but which C. refused to take. Thif wag 
held proper evidence to discharge A. from his warranty. 

ERROR brought to reverse the judgment of Addison Coun- 
ty Court. 

In the original suit, Denison v. Meeker, the declaration sta- 
ted that Meeker sold Denison a note, payable in cloth, in favor 
of one Asa Staples, against Kef\ne Weeks, and warranted the 
same to be collectable ; it also stated, that when said note be- 
came due, a writ of attachment was issued on it, and being du- 
ly served and returned, was. entered in Court, &.c. Judgment 
i-ccovered for the plaintiff, and execution taken out, and return- 
cd, with the officer's rtturn thereon endorsed, that he could find 
neither the goods, chattels, or estate of said Weeks, whereon 
lo levy, &c. and had commited his body to Jail, &c. 

Plea — Non assumpsit. 



2S8 WIDOW. 

On the trial, in the County Court, the defendant offered tc 
prove that Denison, before the suit was cemmenced, sold the 
note to one Barton, vho commenced and controlled the suit ; 
that at the time when the suit was commenced, Weeks had more 
than sufficient personal property to satisfy the debt, which 
might have been attached, and which Meeker offered to turn 
ouif and requested Barton to tak^, but which Barton refused to 
do. This evidence was rejected^ and this writ of error i& 
fitmnded on a bill of exceptions to the decision of the County 
Court. ' * ^ ^.. . 

Upon the above facts, the plaintiff in error, contended : 

That the rejection of such testimony was erroneous, because 
the testimony proved the fact toarranUdj to wit, th^t the note 
was coUeciabie^ 

By the Court. The evidence ought to have been admitted ^ 
the facts offered to be proved, shewed a gross neglect oa the 
part of Barton, inasmuch as he refused to permit Itfeeker to 
secure the debt against Weel^s^ 

Judgment — That there is error \ Judgment of the County 
Court reversed, and the cause continued to the Jury term for 
trial. 



WIDOW. 

FliOWERS, EXECUTOR, agahut KENT. Bm^ingimf UlT. 

IN case there was a parol agreement, between husband and 
wife, before marriage, that the personal property of the wo- 
man should remain to hef sole and separate use, although the 
property should come into the possession of the husband, du* 
ring coverture, and be again put out, and the security taken in 
the name of the wife ; on the death of the husband^ the pro{>^ 
erty belongs to the wife. 



WITNESS, &o. 93^ 

WITNESS. 

CH^rER against KOCKINGHAH. Windliam, 1816. 
IN a qiiestion between two towns, whicli shall eupporta pau- 
per, an inhabitant of the town cannot testify, if he i^ rated and 
taxed in the town. 

See Pauper Cases 11. ... 

WILL. 

BUSHA PAttKHir.L, EXKCUTOU OF JAHE8 PARKBILL, 



APPEAL from the Judge of Probate. 

In this case, it appeared, that after the publication of the 
will, in question, the testator had deeded all his real estate ; 
and the question was, whether such couvejance operated as 
an implied revocation of the will, in tola. 

For the defendants, Mallar^ contended : 

1. That the execution of the deed was inconsistent with 
the will, ajid therefore the law declares such act to be a com- 
plete revocation of the will. Bac. Ab. vol.7, p. 334, 366. 
7 T. R. 412. 1 Bos. and Pul. 576. 3 Com. -Dig. 396, 400. 
2 Atk. 273. 

2. Parol evidence is inadmlsaibi.e to prove, that the testator 
did not intend to revoke the will ; for, as the execution of the 
deed was a legal revocation — the intention of the testator not 
to have it considered a revocation, is of no avail, in opposition 
to the rule of law. Peake's Ev. 437. 7 T. R. 409. G Jac. 
L. D. 402. 2 Atk. 579. 3 Atk. 804. 1 Bos. and Pull. 576. 

3. The legacies are dependent on the dispositon of the real 
estate, and that being disposed of by deed, there is nothing left 
t-o give effect to the will. 3 Com. 400. 



t40 i WILL. 

For the executor, Langdon and WUliams contencled : 
That Ike testator's giving a deed of all his real estate, oi 
converting it into personal property, is not a revdRltion of the 
will) except j»ro ton/o, and cannot affect it as to personal prop- 
erty. 3 Wilson 513. 6 Jac. L. D. 448. 7 Bac. Ab. 344-5- 
6-7-8. 

' The Court decided : That the alteratioli or disposition of 
the real estate, subsequent to making and publishing a will, is 
not, in this State, an implied revocation of such will in toto. 




^ 



